





































































































decide when and where [the Constitution’s] terms apply” or “what the law is.”
Boumediene v. Bush, 128 S. Ct. at 2259, citing Murphy v. Ramsay, 114 U.S. 15, 44

(1885), Marbury v. Madison, 1 Cranch 137, 177 (1803).

Appellants ask the courts simply to examine Taiwan’s “resulting status”
under United States law and on this basis “decide independently whether a statute
applies to that area” at the present time, without prejudice to Taiwan’s future

disposition. Baker, 369 U.S. at 212.

Any “unhappiness” of the Executive at having to try this case would be
“understandable, but legally irrelevant.” Ungar v. Palestine Liberation Org., 402
F.3d 274, 281 (1st Cir. 2005). This case may “engender strong feelings,” but its
mere “capacity to stir emotions is not enough to render an issue nonjusticiable.” /d.
The United States has in any event expressly recognized the right of Taiwanese
persons to sue in United States courts. Chang v. N.W. Meml. Hosp., 506 F. Supp.
975, 978 (N.D. Ill. 1980) (quoting letter from Assistant Legal Adviser for Treaty
Affairs observing that the ROC’s de-recognition “was not intended in any way to
abrogate, infringe, or otherwise modify the right” of Taiwanese persons to sue in

United States courts).

Importantly, the District Court’s reliance on Boumediene v. Bush, 476 F.3d
981 (D.C. Cir. 2007) to support its finding that the matter at hand is non-

justiciable, is unfounded since this very case was overturned by the United States
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Supreme Court’s very considered opinion in Boumediene v. Bush, 128 S. Ct.
2229 (2008), which thoroughly addressed separation of power issues relating to
actions taken by Congress and the Executive in the War on Terror, and which
strongly affirmed the role of the courts in overseeing the constitutionality of such

actions.

Nowhere in the Supreme Court’s Boumediene opinion, or in the concurring
and dissenting opinions attached thereto, is the question of non-justiciability raised,
although few would characterize that case as being free of political implications. If
the United States Supreme Court can, during open hostilities, consider and rule on
issues involving Congress, the Executive Branch and the United States
Constitution in respect of the handling of alleged enemy aliens directly threatening
the United States mainland, surely the interpretation of the SFPT and its legal

effects upon Appellants under U.S. laws are properly within the courts’ purview.

Thus, as demonstrated above, United States courts (including both this one
and the District Court) have previously considered and ruled on the merits of cases
involving Taiwan. They have also routinely considered cases involving treaties as
well as the interpretation of passport-eligibility rules relative to those with non-
citizen nationality status. That this case involves such elements does not render the

case non-justiciable.
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C. United States Courts Previously Have Determined The Legal
Effects Of A Special Relationship Between The United States And
An Island Territory Falling Legally Under Its Control.

Regardless of the fact that the District Court was not asked in the Amended
Complaint to determine ultimate sovereignty over Taiwan, United States courts
have made numerous rulings interpreting and determining the legal effects of
previously established United States sovereignty over held islands, including in the
strikingly similar situation (discussed in detail below) involving the Philippines.

When the SFPT entered into force in April 1952, the relevant United States
immigration law was the Nationality Act of 1940 (“Nationality Act”).”! See
Rabang v. Boyd, 353 U.S. 427 (1957) at 432 (noting that Filipinos were not
“foreigners” during the United States’ legal control of the islands), citing Downes
v. Bidwell, 182 U.S. at 279 (establishing that “the power to acquire territory by
treaty implies not only the power to govern such territory, but to prescribe upon
what terms the United States will receive its inhabitants, and what their status shall
be”).

Section 101(e) of the Nationality Act defined an “outlying possession” as
“all territory, other than [the continental United States, Hawaii, Puerto Rico and the
Virgin Islands] over which the United States exercises rights of sovereignty, except

the Canal Zone.” The Nationality Act did not define “sovereign rights,” dictate

3! Nationality Act of 1940, 76 P.L. 853; 76 Cong. Ch. 876; 54 Stat. 1147 (October 14, 1940).
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specific means of acquiring such rights, or require permanent or even complete
sovereignty over a territory.

The INA broadened the Nationality Act’s definition of United States non-
citizen nationality by dropping the exclusion of aliens (at 8 U.S.C.
§ 1101(a)(22)(B)), with the result that the Fourth Circuit has even found a Mexican
national and United States permanent resident to qualify upon applying for United
States citizenship. United States v. Morin, 80 F.3d 124, 126 (4th Cir. 1996).
Contrast Marquez-Almanzar v. INS, 418 F.3d 210, 218-19 (24 Cir. 2005) (holding
enrollment in the United States army insufficient, whereas birth on a territory
subject to the United States’ de jure sovereignty suffices for non-citizen
nationality); Hughes v. Ashcroft, 255 F.3d 752 (finding only United States
citizenship indicates “permanent allegiance” for citizens of other sovereign States),
citing Rabang; accord Salim v. Ashcroft, 350 F.3d 307 (3 Cir. 2003).

United States courts have considered the rights and status of Filipinos as
non-citizen nationals under United States law and practice. Cabebe v. Acheson,
183 F.2d at 801 (observing that the Filipinos’ status was the “direct result of the
United States’ assumption of sovereignty over the Islands”). This finding was
issued (and earlier assumed in practice) despite the United States’ having: (1)
disclaimed any intent of conquest but having used military force to assert and

protect its treaty rights over the territory, id. at 801 (recognizing the United States’
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“undeviating non-imperialistic policy” with respect to the Philippines); (2)
consistently expressed its desire to depart;’® (3) laid down conditions for the
Philippines’ future disposition and having allowed its inhabitants to choose the
territory’s final status;” (4) fostered local political institutions; and (5) recognized
local citizenship.”* Id. at 801; Jones Act, § 2.

Throughout the United States’ presence, Filipinos were deemed United
States non-citizen nationals because they were “entitled to the protection of the
United States” and consequently owed “permanent allegiance” to the United
States. Rabang, 353 U.S. at 429. The Taiwanese in 1952 were similarly given the
rights and duties of United States non-citizen nationality rnolens volens (i.e.
whether unwilling or willing). See id. at 798 (with respect to the Filipinos). Like
the Filipinos, the Taiwanese (and more specifically Appellants) fit within the terms
of the Nationality Act.

Taiwan is also similarly situated to the Philippines in that quotas have been
imposed on their inhabitants’ mainland immigration while their status was deemed

transitional (i.e. after passage of the TRA and after the Philippine Independence

52 See, e.g., An Act to declare the purpose of the people of the United States as to the future
political status of the Philippine Islands, and to provide a more autonomous government for
those islands (“Jones Act”™), 39 Stat. 545 (1916), preamble.

33 See Cabebe, 183 F.2d at 799.

54 See, e.g., “United States non citizen nationality,” Interpretation, 308.1, U.S. Citizenship and
Immigration Services (referring to the Philippine legislature’s law of March 26, 1920 allowing
naturalization to Philippine citizenship). See also Cabebe, 183 F.2d at 798.
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Act of 1934, respectively). This restriction did not affect Filipinos’ United States

non-citizen nationality for other purposes.
In short, Appellants are entitled to rights and access akin to those historically

enjoyed by the Filipinos. They are Taiwanese who remain “essentially ... persons

9956

without a state”” and who (like the Filipinos of yesteryear) remain entitled to the

United States’ protection and bound by the duty of “permanent allegiance.”

1. The Philippines, whose inhabitants were for a time United
States non-citizen nationals, had during that period a
relationship to the United States which closely parallels that
which has existed between Taiwan and the United States
since 1952.

In the Philippines, there was nearly a half-century during which the United
States accorded the islands’ inhabitants the status of non-citizen nationals.
Rabang, 353 U.S. 427. Article IX of the Paris Treaty of 1898,”” which ended the
Spanish-American War, provided that “[t]he civil rights and political status of the
native inhabitants [of the Philippines] ... shall be determined by the [United States]
Congress.” Congress subsequently established that all former Spanish subjects
resident in the Philippines on April 11, 1899, and their children, would “be citizens

of the Philippine Islands and as such entitled to the protection of the United

55 Philippine Independence Act of 1934, 48 Stat. 462, 48 U.S.C. (1934 Ed.).
%6 Memorandum Opinion at 11. (J.A. at A-33.)

>7 Treaty of Peace Between the United States and Spain (“Paris Treaty”), TS 343 (December 10,
1898).
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States.” Rabang at 429-30 (emphasis added) (citing Congress’ Act of July 1, 1902,
32 Stat. 691, 692).

The Ninth Circuit in 1950 observed that by virtue of this entitlement to
protection, “a hybrid status appeared, the so-called ‘non-citizen national,”” and that
“‘[n]ationality’ is a term denoting a relationship between an individual and a nation
‘involving the duty of obedience (or “allegiance”) on the part of the subject and
protection on the part of the state.” And, it is domestic rather than international law
which in most circumstances determines acquisition or loss of nationality.” Cabebe
v. Acheson, 183 F.3d at 797-98 (internal citation omitted). In 1925, the United
States Supreme Court in Toyota recognized that “Filipinos are not aliens, and owe
allegiance to the United States.” Toyota v. United States, 268 U.S. 402, 412 (1925);
Rabang, 353 U.S. at fn. 7 (citing § 101 of the Nationality Act). In 1957, the
Supreme Court confirmed this non-citizen national designation, observing that
pursuant to Congress’ Act of 1902, “Filipinos, as [United States non-citizen]
nationals, owed [until 1946] an obligation of permanent allegiance to this country.”
Rabang, 353 U.S. at 429.

The Jones Act of 1916 declared in its preamble that the Spanish-American
War had not been one of conquest, and that “it is, as it has always been, the
purpose of the people of the United States to withdraw their sovereignty over the

Philippine Islands and to recognize their independence as soon as a stable
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government can be established therein.””® The Act also authorized the Philippine
Legislature to allow qualifying United States citizens also to obtain Philippines
citizenship.” Significantly, the United States separately recognized between 1920
and 1943 that the granting of Philippine citizenship would automatically confer
United States non-citizen nationality as well. Cabebe, 183 F.2d at 798. Filipinos
were nevertheless often barred from naturalization to United States citizenship on
racial grounds. Id. at 800; Toyota, 268 U.S. at 409-11. See also Nationality Act at
§ 303.

Upon the Philippines’ acceptance of the terms of the United States’
Philippine Independence Act of 1934 (i.e. a United States-supervised constitutional
convention and 10 years of Commonwealth government), Cabebe, 183 F.2d at 799,
mainland immigration of Filipinos began to be tracked,”’ and Filipinos were
restricted to a mainland immigration quota of 50 persons per year and considered
“aliens” for all purposes of “immigration, exclusion, or expulsion,” despite their
United States non-citizen nationality. Rabang, 353 U.S. at 433 (citing the

Philippine Independence Act of 1934, § 1238).

8Jones Act, Preamble.
% Id., Sect. 2.

60 See Census Table, Persons Obtaining Legal Permanent Resident Status by Region and
Selected Country of Last Residence, Fiscal Years 1820 to 2006, Department of Homeland
Security. (J.A. at A-367-369.)
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On July 4, 1946, the United States gave up all “possession, supervision,
jurisdiction, control or sovereignty” over the Philippines, Cabebe, 183 F.2d at 799,
and at that time Filipinos were simultaneously divested of their United States non-
citizen nationality. Rabang, 353 U.S. at 430-31.

Similarly, Taiwan is presently held directly by the United States under a
treaty of renunciation (the SFPT) that gives the United States an exclusive,
supreme, unsupervised and unlimited role as the “principal occupying Power” of
Taiwan. The United States is in no way legally prevented from exercising on
Taiwan “full powers of administration, legislation and jurisdiction,” including by
applying United States law “as it may deem appropriate to local conditions and
requirements.”®’

Its delegation of these powers (at least facially) to the ROC merely: (1)

continued practices existing during the ROC’s belligerent occupation from 1945 to

81 Compare Trusteeship Agreement for the Trust Territory of the Pacific Islands (“TTPI”), Art.
3, WHITEMAN, VOL. I, p. 777. See also WHITEMAN, VOL. I, pp. 779-84, 796-97 (discussing the
United States’ application of law to the TTPI); Trusteeship Agreement, Art. 12, WHITEMAN,
VoL. I, p. 822; Boumediene, 129 S. Ct. at 2252, citing 1 RESTATEMENT (THIRD) OF FOREIGN
RELATIONS, § 206, Comment b, at 94 (observing that sovereignty “implies ... authority to apply
law there”); 7 Foreign Affairs Manual (“FAM”) 1116.2-1 and 7 FAM 1121.2-1 (defining a
“territory” that is “subject to the jurisdiction” of the United States as one over which the United
States exercises sovereignty, and which is “[s]imply stated, ... subject to the laws of the United
States™). Compare, however, 7 FAM 1121.2-1 (observing that “[a]n ‘unincorporated territory” or
‘outlying possession’” is one where the Constitution “has not been expressly and fully extended
by the Congress”), quoting UNITED STATES CONST., art. IV, sect. 3 (establishing that Congress
shall have the “power to dispose of and make all needful Rules and Regulations respecting the
Territory or other Property belonging to the United States”).
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1952 (which depended on United States aid and which did not confer title);” (2)
maintained the ROC’s dignity as mainland China’s recognized government-in-
exile and U.N. representative;63 and (3) served as a convenient means to govern a
far-flung territory under constant threat, and to develop the island’s self-
government pursuant to the UN. Charter’s Article 73. See Boumediene v. Bush,
128 S. Ct. at 2254 (noting that the United States has long recognized that replacing
occupied territories’ laws with United States law might be “not only disruptive but
also unnecessary”).

Thus, because the United States formally undertook through the SFPT, and
on innumerable occasions since 1952 has acted affirmatively, to serve as Taiwan’s
protecting “Power,” the United States “is, for all practical purposes, answerable to
no other sovereign for its acts” on Taiwan. See Boumediene, 128 S. Ct. at 2252-
2253, 2257-2259, 2260-2262 (finding the habeas writ to extend to Guantanamo
Bay on this basis, despite the United States’ mere de facto sovereignty there and
Cuba’s “ultimate sovereignty” over the area); Callas v. United States, 253 F.2d

838, 843-44 (2d Cir. 1958).

62 See Army Manual, § 353.

63 See BROWNLIE, p. 360 (observing that the competence, privileges and immunities of exiled
governments hosted by the United Kingdom during WWII could have been based only on the
“invitation and consent of the territorial sovereign”). The ROC’s need for public legitimacy
explains the non-extension of United States treaties over Taiwan.
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CONCLUSION

For the foregoing reasons, Appellants pray that this Court of Appeals reverse
the District Court’s March 18, 2008, Memorandum Opinion and Order erroneously
granting the Defendant’s Motion to Dismiss the Amended Complaint.
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