PROCEDURAL HISTORY

Lin et. al. v. United States of America

( On October 24, 2006, Plaintiffs filed a Complaint for Declaratory Relief with the United States District Court for the District of Columbia, Washington D.C., seeking a declaration of Plaintiffs’ rights under the United States Constitution and laws.  
On January 12, 2007, Defendant filed a Motion to Dismiss the Complaint for lack of subject matter jurisdiction and failure to state a claim upon which relief can be granted.  
( On February 16, 2007, Plaintiffs filed an Opposition to Defendant’s Motion to Dismiss.  
On March 8, 2007, Defendant filed a Reply.  

( On March 19, 2007, the Plaintiffs filed an Amended Complaint.  
( The Court denied as moot Defendant’s Motion to Dismiss the original Complaint in its March 23, 2007 Order.    
On April 5, 2007, Defendant filed a Motion to Dismiss the Amended Complaint for lack of subject matter jurisdiction and failure to state a claim upon which relief can be granted.  
( On April 19, 2007, Plaintiffs filed an Opposition to Defendant’s Motion to Dismiss.  
On April 30, 2007, Defendant filed a Reply to Plaintiff’s Opposition to Defendant’s Motion to Dismiss. 
( On June 26, 2007, Plaintiffs filed the First Set of Document Requests to Defendant.
On July 16, 2007, Defendant filed a Motion to Stay the Parties' Obligations under Federal Rule of Civil Procedure 26.

( On July 26, 2007, the Plaintiffs filed an Opposition to Defendant's Motion to Stay the Parties' Obligations under Federal Rule of Civil Procedure 26.

( On August 10, 2007, the Judge entered an Order temporarily staying the parties' obligations under Federal Rule of Civil Procedure 26.
On October 17, 2007, the Plaintiffs filed Freedom of Information Act requests with the Dept. of State and the National Archives and Records Administration.

( On December 27, 2007, the Plaintiffs filed updated Freedom of Information Act requests with the Dept. of State.
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Lin et. al. v. United States of America

United States District Court, Washington D.C.

 Complaint for Declaratory Relief      filed: Oct. 24, 2006 

Summary of the Complaint for Declaratory Relief

(1) The Republic of China was entrusted with authority over Formosa and the Pescadores as agent for the Allied Powers.  This arrangement was specified in General Order No. 1 of Sept. 2, 1945.  Such trust on behalf of the Allied Powers remains in effect today. Nothing in the post-war San Francisco Peace Treaty (SFPT) nor in any other treaty ever executed by or between the Republic of China (ROC) and the other Allied Powers has altered this trusteeship arrangement.  (See pages 2 to 3)

(2) Defendant United States of America is and remains the “principal occupying power” of Taiwan under SFPT Article 23(a). (See page 4) 
(3) By way of historical background, following the 1895 Treaty of Shimonoseki, Japan exercised sovereignty over Taiwan and held title to its territory.  (See page 6)

(4) The United States entered the Pacific War on Dec. 8, 1941 when the US Congress declared war against the Empire of Japan.  The Allied Powers defeated Japan, and it surrendered on Sept. 2, 1945.  (See page 6)

(5) Following the acceptance of the surrender of Japanese forces in Taiwan by the representatives of the ROC's Chiang Kai-shek (CKS), Taiwan (Formosa) remained de jure Japanese territory. The ROC government accepted the surrender of Japanese troops in Taiwan (Formosa) on behalf of the Allied Powers (led by the United States) and occupied Taiwan on behalf of the principal occupying power, pending a peace treaty with Japan, which would change the legal status of Taiwan (Formosa).  (See page 7)

(6) Pursuant to the SFPT, Japan renounced its sovereignty over Taiwan (Formosa) and title to its territory.  Article 2(b) of the SFPT provided, “Japan renounces all right, title and claim to Formosa and the Pescadores.”  (See page 8)

(7) China never became a party to the SFPT.  Neither the ROC government, which occupied the island of Taiwan (Formosa) as agent for the “principal occupying power,” nor the government of the People’s Republic of China (“PRC”), which controlled mainland China, signed, ratified, or adhered to the SFPT.   (See page 9)

(8) Article 25 of the SFPT specifically provided that the Treaty did “not confer any rights, titles or benefits on any State which [was] not an Allied Power [as defined in Article 23(a),]” subject to certain narrow exceptions set forth in Article 21.   Accordingly, China, a non-party, did not receive “any right, titles or benefits” under the SFPT except as specifically provided in Article 21. (See page 9)

(9) Specifically, China, a non-party, was not entitled to any benefits under Article 2(b) dealing with the territory of Taiwan (Formosa).   The parties to the SFPT chose not to give any “right, title [or] claim to Formosa and the Pescadores” to China.  (See page 10)

(10) While Article 2(b) of the SFPT did not designate a recipient of “all right, title and claim to Formosa and the Pescadores,” Article 23 of the SFPT designated the United States as “the principal occupying power” with respect to the territories covered by the SFPT, including “Formosa and the Pescadores.”  (See page 11) 
(11) Following the entry into force of the SFPT, the government of the ROC continued to occupy Taiwan (Formosa) as agent for the United States, “the principal occupying power.”  (See page 11)

(12) The Treaty of Peace between the ROC and Japan (“Treaty of Taipei”), which was signed on April 28, 1952, and entered into force on Aug. 5, 1952, did not transfer sovereignty over Taiwan (Formosa) from Japan to China either. (See page 11)

(13) The SFPT did not terminate the agency relationship between the United States, the principal, and the ROC, the agent, with regard to the occupation and administration of Taiwan (Formosa).  (See page 12)

(14) Following the entry into force of the SFPT on April 28, 1952, the ROC did not exercise sovereignty over Taiwan and did not have title to its territory. (See page 13)

(15) From 1945 to the present, Taiwan has been an occupied territory of the United States, “the principal occupying power.”  Currently, Taiwan is an occupied territory of the United States, and Taiwan’s statehood status is disputed and uncertain.  Neither the SFPT nor the Treaty of Taipei nor any other subsequent legal instruments after 1952 changed the status of Taiwan.  (See page 13)

(16) The United States as the principal occupying power is still holding the sovereignty over Taiwan and title to its territory in trust for the benefit of the Taiwanese people.   The principal occupying power never transferred the sovereignty over Taiwan or title to its territory to any other government.  (See page 14)

(17) The international community does not recognize Taiwan as a state. (See page 14)

(18) On October 25, 2004, United States Secretary of State Colin Powell confirmed the United States’ continuing policy towards Taiwan.  He stated, “Taiwan is not independent.  It does not enjoy sovereignty as a nation, and that remains our policy, our firm policy.”  (See page 15)

(19) RELIEF REQUESTED: Considering that the judicial branch has the authority and obligation to preserve the Constitutional rights of persons subject to the jurisdiction of the United States, whether or not such persons are United States citizens, non-citizen nationals, or aliens, Plaintiffs respectfully pray that the Court enter an Order declaring that: 

Plaintiffs, by virtue of living in a territory subject to the jurisdiction of the United States, 

* have fundamental rights under United States laws, including the United States Constitution. (See page 15)

* have the Fifth and Fourteenth Amendment rights against deprivation of life, liberty, or property, without due process of law. (See page 16)

* have the Eighth Amendment right against cruel and unusual punishment, including deprivation of citizenship and being “stateless.” (See page 16)

* have the Fourteenth Amendment right of equal protection of the laws. (See page 16)  etc.  

* may not be deprived of the Fifth Amendment right to travel (including the right to apply for a passport) without due process of law, which requires a notice and a hearing.  (See page 16)

This is the first lawsuit in 60 years which clarifies that Taiwan does not belong to China (ROC or PRC), that United States Military Government (USMG) jurisdiction over Taiwan is still active in the present day, and that native Taiwanese people are entitled to fundamental rights under the US Constitution.  We encourage you to support this lawsuit with your monetary donations.  See – 
http://www.taiwanbasic.com/campdc.htm  
 - - - - - - - - - - - -     - - - - - - - - - - - -      - - - - - - - - - - - -  
On the following pages, a collection of legal documents from this lawsuit are presented. In order to save space, only the starred items in the PROCEDURAL HISTORY have been included.  For the most part, these are the filings of the attorney for the Plaintiffs (Roger C. S. Lin et. al.) with the Washington, D.C. court.
In this lawsuit, the Defendant United States of America is represented by:  
* Peter D. Keisler, Assistant Attorney General

* Jeffrey A. Taylor, United States Attorney for the District of Columbia

* Vincent M. Garvey, Deputy Director, Federal Programs Branch

* James G. Hergen (D.C. Bar #116382), Assistant Legal Adviser for East and South Asian Affairs, Office of the Legal Adviser, U.S. Department of State 

*Adam D. Kirschner, Trial Attorney, U.S. Department of Justice, Civil Division, Federal Programs Branch
Coordinating through these representatives, the Defendant did raise many objections, challenges, and protestations in their Opposition Motions and Replies.  However, the majority of these statements have been invalidated by later pronouncements of Executive Branch officials. Moreover, the Plaintiffs have offered exhaustive rebuttals of the Defendant’s legal arguments in each and every filing with the court.  
	“Taiwan, or the Republic of China, is not at this point a state in the international community. The position of the United States government is that the ROC -- Republic of China -- is an issue undecided, and it has been left undecided, as you know, for many, many years.” 

 -- Dennis Wilder, National Security Council Senior Director for Asian Affairs, August 30, 2007
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