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Preface TC "Preface" \f C \l "1" 
After decades of dictatorial and authoritarian rule, Taiwan (under the nomenclature of the “Republic of China”) had emerged by the late 1990s as an increasingly democratic society, with its first popular elections for President held in 1996.  The KMT candidate Lee Teng-hui was the winner.

Meanwhile, during the 1990s, increasing numbers of Legislative seats in the Republic of China’s Legislative Yuan were being made available to popularly elected candidates, thus ending some fifty years of KMT stranglehold on the composition of that government body.

Then in 2000, the opposition Democratic Progressive Party candidate, Chen Shui-bian, won the Presidency.  He was the first non-KMT party member to hold that high office since the Republic of   China (ROC) moved its central government to Taiwan in December 1949.

It is not surprising then, that during the last ten or more years, many media commentators have praised the peaceful transition of Taiwan into a fully fledged democratic nation.

However, in overviewing the history of the ROC in Taiwan from 1945 to the present, the members of the Formosa Nation Legal-strategy Association (FNLA) suggest that there is an urgent need to clarify the following questions.

The Three Compound Questions

Q1: Does Taiwan have its own government? Is the ROC the legitimate government for Taiwan?  

Q2: Should there be an ROC Legislative Yuan, ROC Ministry of Foreign Affairs, ROC Ministry of National Defense, etc. on Taiwanese soil?

Q3: Is Taiwan/ROC a country??  Are native Taiwanese people correctly classified as ROC citizens?    

Treaties, Laws, and Executive Orders

Overviewing the 1952 Senate-ratified San Francisco Peace Treaty, the 1979 Taiwan Relations Act, and the 1996 US Executive Order 13014, it would be hard to justify a “Yes” answer to any of the above three compound questions.  

As an important additional clarification regarding the status of Taiwan in relation to the People’s Republic of China (PRC), a Congressional Research Service report of July 2007 China/Taiwan: Evolution of the "One China" Policy clearly stated that neither the 1972, 1979, and 1982 Joint USA-PRC Communiques, nor any other official US policy statements have ever recognized the PRC's sovereignty over Taiwan.  

If we want to obtain a clear statement of Taiwan/ROC’s legal status, the proper organization of its government structure, the civil rights of its inhabitants, etc. we quickly come face to face with many US government promulgated paradoxes and international paradoxes surrounding the Taiwan issue.

The Six Paradoxes

PARADOX #1: In the post-war San Francisco Peace Treaty (SFPT), Japan renounced all right, title, and claim to Taiwan, but the Republic of China (ROC) was not designated as the “receiving country.” However, the United States continued to recognize the ROC as the lawful government of China up through Dec. 31, 1978. 

PARADOX #2: The Taiwan Relations Act (TRA) is a domestic law of the United States, and not an international treaty, yet it appears to be dealing with foreign affairs. Specifically, the TRA stipulates that under US law Taiwan is to be treated as a foreign country.  At the same time, the US Executive Branch continually denies that Taiwan is a sovereign nation.  
PARADOX #3: The ROC on Taiwan controls the areas of Formosa, the Pescadores, and other neighboring islands. The PRC controls mainland China.  However, the US Executive Branch continuously repeats a “One China” mantra, and vigorously opposes any notion of “Two Chinas.”  Many members of the US Congress are reported to be diametrically opposed to the President’s stance on this matter. 
PARADOX #4: ROC/Taiwan certainly appears to meet the Montevideo Convention’s criteria for statehood, but it entered the World Trade Organization as an “independent customs territory” (aka “separate customs territory”), and not as a country.
PARADOX #5: Some countries recognize ROC/Taiwan as a state, but most do not. ROC/Taiwan has been repeatedly denied admission to the United Nations.
PARADOX #6: The websites of many international organizations treat Taiwan as a part of the PRC, however most native Taiwanese people object to this classification. In their view, Taiwan already functions as a de-facto independent country in the world community.
The members of the FNLA believe that the answers to the above mentioned Three Compound Questions can easily be found by solving the Six Paradoxes.  In other words, several years of research by FNLA members now make it possible to provide a clear statement of ROC/Taiwan’s international legal position, and the true legal relationship between Taiwan and the USA.

In the current era, the situation of Taiwan and the ROC can be explained in a few short sentences. Such analysis flows directly from the (a) historical record and (b) the Senate-ratified SFPT, both of which must be examined from the point of view of the “customary laws of warfare”:
Important clauses in the SFPT which are relevant to a discussion of Taiwan’s international legal position are given in a later section.  

A Concise Statement of Taiwan’s International Legal Position

Legal Framework: Since the cession from Japan effective April 28, 1952, Taiwan has remained as “occupied territory.” There has been no change in this legal status to date. 
The United States of America is the principal occupying power. A US federal agency called the “United States Military Government” (USMG) has jurisdiction rights over Taiwan territory.  In other words, Taiwan is occupied territory of the United States of America.  (This is, however, certainly not equivalent to saying that “Taiwan is part of the United States.”)

The legal status of Chiang Kai-shek’s military troops and government officers (commonly referred to as: “Republic of China”) in Taiwan is 
1. subordinate occupying power, beginning Oct. 25, 1945, 

2. government in exile, beginning mid-December 1949.
In other words, the ROC is exercising delegated administrative authority for the military occupation of Taiwan.  However, there has been no transfer of the territorial sovereignty of Taiwan to the ROC.  As occupied territory, the final political status of Taiwan remains to be determined.
Notably, the explanation given above clearly shows that --

(1) the terms of “Taiwan” and the “Republic of China” are not synonymous, and should not be used interchangeably. 

(2) the One China Policy of the US Executive Branch must be interpreted to mean that the People's Republic of China is the sole legitimate government of China. It does not say that Taiwan is part of China.  Hence, this policy is essentially correct. 

(3) the ROC does not meet the Montevideo Convention’s criteria for “statehood” in the international community.  The ROC is not the legitimate government of Taiwan, it is a government in exile.  The ROC does not exercise sovereignty over Taiwan, only “effective territorial control.”  The classification of native Taiwanese people as ROC citizens is without legal basis. 

The Six Paradoxes regarding Taiwan/ROC’s legal status, as well as other confusing aspects of US Executive Branch policy on Taiwan, can all be fully explained within this legal framework.  There are no contradictions.   Much additional supporting analysis is given in the following pages. 

The Key Parameters of Taiwan’s Undetermined Political Status

The key parameters of the undetermined political status of Taiwan were given in an FNLA document dated Sept. 6, 2009.
The contents of this document are provided below.

Chapter 1

BASIC FACTS CONCERNING TAIWAN'S
INTERNATIONAL LEGAL POSITION TC "Chapter 1  Basic Facts Concerning Taiwan's International Legal Position" \f C \l "1" 


   FROM THE 1895 TREATY OF SHIMONOSEKI TO THE PRESENT 


         Compiled by the Formosa Nation Legal-strategy Association (FNLA)

We, the members of the FNLA, accept the fact that from the close of hostilities in WWII in the Pacific to the present, Taiwan's status has remained as "undetermined." However, we believe that the key parameters of this undetermined status can be completely and precisely delineated. Using this methodology, the so-called "strategic ambiguity" regarding the Taiwan question can be totally eliminated, and the civil rights of the native Taiwanese people can be more fully safeguarded. 


The following legal and historical clarifications are noteworthy: 

1. In 1894, Japan defeated China in the Sino-Japanese War. Following the war, the Treaty of Shimonoseki entered into force on May 8, 1895. Pursuant to Article 2 of the treaty, "China ceded to Japan in perpetuity and full sovereignty . . . [t]he island of Formosa, together with all islands appertaining or belonging to the said island of Formosa." 

2. The Treaty of Shimonoseki gave Formosa and the Pescadores (today commonly known as "Taiwan") to Japan to hold as a territorial cession, not merely as militarily occupied territory. As a result, beginning in May 1895, Japan exercised sovereignty over Taiwan and held title to its territory. 

3. The announced "cancellation" or "nullification" of the 1895 Treaty of Shimonoseki by the Chiang Kai-shek regime at various times during the 1930s and early to mid-1940s is without any legal significance whatsoever. 

4. The intentions expressed in the Cairo Declaration (Dec. 1, 1943), the Potsdam Proclamation (July 26, 1945), and the Japanese surrender documents (Sept. 2, 1945) did not serve to finalize any transfer of the territorial sovereignty of Taiwan to the Republic of China (ROC). 

5. It is a matter of historical record that the ROC military commanders and troops were transported to Taiwan by United States ships and aircraft in October 1945. Thus, the era of the ROC in Taiwan began in Oct. 1945 with the full assistance and tutelage of the United States. 

6. The Japanese surrender ceremonies of Oct. 25, 1945, did not signify a transfer of Taiwan's territorial sovereignty to the ROC. There was no "Taiwan Retrocession Day." 

7. The completion of the Oct. 25, 1945, surrender ceremonies only marked the beginning of the military occupation of Taiwan, and international law dictates that "military occupation does not transfer sovereignty." The legal occupier is the "conqueror," which (in consideration of the historical record of military attacks against Taiwan) is the United States of America. 

8. The administrative authority for the military occupation of Taiwan has been delegated to the Chinese Nationalists (ROC). In other words, the United States is "the principal occupying power." The ROC is a "subordinate occupying power." 

9. Military occupation is conducted under "military government." In its position as the principal occupying power, the USA has "United States Military Government" (USMG) jurisdiction over Taiwan. 

10. The announced "mass naturalization" of native Taiwanese persons as ROC citizens according to the specifications of a Jan. 1946 ROC military order, and/or according to other military proclamations in the period of late 1945 to 1946, is totally illegal. 

11. To affect the transfer of territorial sovereignty, a treaty is needed. Taiwan was sovereign Japanese territory until ceded in the San Francisco Peace Treaty (SFPT) of April 28, 1952. Under the terms of the SFPT, the territorial sovereignty of Taiwan was not awarded to the ROC. 

12. According to the SFPT, Taiwan was a "limbo cession" with the United States as the principal occupying power and USMG administrative authority over Taiwan fully active. 

13. Legally speaking, after April 28, 1952, Japan could have no further say in the "disposition" of Taiwan territory. Hence, it is impossible to interpret the Aug. 5, 1952, Treaty of Taipei as authorizing a transfer of the territorial sovereignty of Taiwan to the ROC. Indeed, the Treaty of Taipei includes no such provisions. The Treaty of Taipei fully recognizes the disposition of Taiwan territory as specified in the SFPT. 

14. The specifications of Article 10 of the Treaty of Taipei were only made for the convenience of Taiwanese persons traveling to Japan, and should not be interpreted to have any effect on the recognition of the "nationality" of native Taiwanese people by the governments of other world nations. In any event, the Treaty of Taipei was abrogated in 1972. 

15. For a territorial cession in a peace treaty after war, the military government of the (principal) occupying power does not end with the coming into force of the peace treaty, but continues until legally supplanted. To date, from April 28, 1952, to the present, there has been no announcement by the US Commander in Chief of any recognized "civil government" for Taiwan which has supplanted USMG jurisdiction over "Formosa and the Pescadores." Hence, the ROC on Taiwan is not recognized as a sovereign nation. 

16. The US-ROC Mutual Defense Treaty of March 3, 1955, only recognized the ROC's effective territorial control over Taiwan territory, not sovereignty. 

17. After the close of hostilities in WWII in the Pacific, the often heard statement that "the status of Taiwan is undetermined" arises from the fact that Taiwan has not yet reached a "final status" as either (a) an independent sovereign nation, or (b) part of any other sovereign nation. 

18. There are many ways of describing Taiwan's legal status after its cession from Japan. Here in 2009-10, Taiwan is still occupied territory of the United States of America. Hence, Taiwan may be considered as "foreign territory under the dominion of the United States." As such, Taiwan is an "independent customs territory" under USMG, and an insular area of the USA under military government. Significantly, Taiwan does not yet have its own civil government. 

19. US federal individual and corporate income taxes as such are not currently imposed in US insular areas.1 In recognition of the fact that Taiwan is a US insular area, US citizen residents and corporations in Taiwan, as well as local Taiwanese persons and corporations, should be exempt from US federal individual and corporate income taxes.2 

20. "Taiwan" is a term of geography. The "ROC on Taiwan" is a non-sovereign nation. In the present era, the administrative authority for the military occupation of Taiwan is still being delegated to the Republic of China, which is merely a "subordinate occupying power" (beginning Oct. 25, 1945) and a "government in exile" (beginning mid-December 1949). 

21. Significantly, the activities of the ROC's Ministry of National Defense (MND) meet the Three Criteria necessary to be designated as a "terrorist organization"3 by the USA. It is our understanding that full information on all relevant aspects of this ROC MND terrorism was provided to the American Institute in Taiwan, with a copy to the US State Dept., as recently as Sept. 2, 2009. 

22. The failure of the State Dept. to forcefully explain and expound upon the true nature of the ROC on Taiwan, and its terrorist activities, is fully apparent from reading the BACKGROUND NOTE: TAIWAN page at http://www.state.gov/r/pa/ei/bgn/35855.htm In particular, there is no information on this page to explain why the ROC on Taiwan is regarded as a non-sovereign entity. This lack of clarity is distressing. 

23. The era of the ROC on Taiwan should have been terminated by a decree of the US Commander in Chief at some time shortly after the end of April 1952. At the present time, the native Taiwanese people have every right to demand that the US Commander in Chief take all necessary remedial action in this regard, and announce the end of the era of the ROC on Taiwan. 

24. Under international law, US constitutional law, and the precedent established in other US insular areas, the native Taiwanese people have the right to form their own civil government. The native Taiwanese people are entitled to the aid and assistance of the United States in this effort. The flag of the ROC should come down, and a new flag of the "Taiwan Civil Government" for the Taiwan cession should be raised. 

25. The "One China Policy" of the US Executive Branch states that the People's Republic of China (PRC) is the sole legitimate government of China. However, in the report China/Taiwan: Evolution of the "One China" Policy by the Congressional Research Service, it was confirmed that the United States has never recognized PRC sovereignty over Taiwan.4 Actually, as outlined above, Taiwan is occupied territory of the United States of America. 

26. As occupied territory of the United States of America after peace treaty cession, Taiwan is a US insular area under military government. The fact that there are no US military personnel to be seen on the streets of Taiwan today is largely irrelevant. The US delegated the administrative authority for the military occupation of Taiwan to the Chinese Nationalists (ROC). This is a principal - agent relationship. 

27. As representatives of the native Taiwanese people, we the undersigned call for the end of the delegation of USMG authority to the ROC for the administration of Taiwan territory. 

28.  We sincerely proclaim that under international law and US constitutional law, direct USMG authority for the administration of Taiwan territory should be fully (re-)activated. The US Executive Branch should stop playing games with the lives, liberty, and property of the native Taiwanese people. 


Afterword: The above very important legal and historical facts have never been comprehensively presented to the residents of Taiwan, with the result that the native Taiwanese people are completely confused about their own history from the period of the late 1930s to the present. This situation should be remedied at the earliest possible date. 


SUMMARY OF RECOMMENDATIONS 

(A) The US State Department's BACKGROUND NOTE: TAIWAN webpage should be revised to fully clarify the legal and historical record, and clearly explain exactly why the ROC on Taiwan is not a sovereign entity. 

(B) The US Commander in Chief should announce the end of the era of the "Republic of China on Taiwan." 

(C) The status of Taiwan as a US insular area should be confirmed. US citizen residents and corporations in Taiwan should be exempt from federal individual and corporate income taxes. The US Internal Revenue Service (IRS) should promulgate relevant guidelines. 

(D) Officials of the US Executive Branch should coordinate with the appropriate representatives of the native Taiwanese people to form a "Taiwan civil government." 

(E) The flag of the ROC should come down. The US flag and a new flag of the "Taiwan Civil Government" should be raised. 



Promulgated by the Formosa Nation Legal-strategy Association on 
September 6, 2009
and reissued at the Taiwan Civil Government World Congress

April 25, 2010
            signed by Cheng Chung-mo, Roger C. S. Lin, etc. for a total of 38 signatures 
Footnotes:


1. Reference: Nov. 1997 GAO Report to the Chairman, Committee on Resources, House of Representatives, "US INSULAR AREAS: Application of the U.S. Constitution," p. 37 

2. During the past few years, the American Chamber of Commerce in Taipei has joined with the Asia Pacific Council of American Chambers of Commerce (APCAC) in urging the US government to cease taxing the income of Americans working abroad so as to enhance the global competitiveness of US companies. The United States is the only industrialized country that subjects its expatriate citizens to income tax on their overseas earnings. 

3. The "Three Criteria" require that the organization (i) must be foreign, (ii) must engage in terrorist activity, as defined in section 212 (a)(3)(B) of the INA (8 U.S.C. § 1182(a)(3)(B)), . . . or retain the capability and intent to engage in terrorist activity, (iii) and that the terrorist activity or terrorism must threaten the security of U.S. nationals or the national security (national defense, foreign relations, or the economic interests) of the United States. 

4. The July 2007 CRS Report clarified that (i) US policy has not recognized the PRC's sovereignty over Taiwan, (ii) US policy has not recognized Taiwan as a sovereign country, and (iii) US policy has considered Taiwan's status as undetermined.

Chapter 2

Discovering Taiwan’s International Legal Position under the SFPT TC "Chapter 2  Discovering Taiwan's International Legal Position under the SFPT" \f C \l "1" 
In the following pages, much additional information will be given to demonstrate the validity of the above given “Concise Statement of Taiwan's International Legal Position.”   

The goal in presenting this assembled data is to develop an analytical framework whereby any serious student of Taiwan studies can obtain this recognition of Taiwan's International Legal Position by merely examining (a) the historical record and (b) the Senate-ratified SFPT.

Under Article 6 of the US Constitution, the content of the Senate-ratified SFPT is part of the "supreme law of the land."
Let us begin with a general overview of recent Taiwanese history.

Notable Historical Events Related to the Recent History of Taiwan and the ROC

	Date
	Historical Event

	1895
	Treaty of Shimonoseki 

	1912
	Republic of China is founded

	1937.07.07
	Marco Polo Bridge Incident

	1941.08.14
	Atlantic Charter

	1941.12 -

1945.08
	World War II in the Pacific

	1943.12.01
	Cairo Declaration

	1945.07.26
	Potsdam Proclamation

	1945.08.15
	Japan’s Emperor Surrenders

	1945.09.02
	Gen. MacArthur directs “representatives of Chiang Kai-shek” to come to Taiwan to accept Japanese surrender 

	1945.10.24
	United Nations is founded

	1945.10.25
	Japanese troops in Taiwan surrender

	1947.02.28 -

1950.04.30
	The 228 Incident

	1949.10.01
	People’s Republic of China is founded

	1949.12
	Republic of China personnel flee to Taiwan 

	1952.04.28
	San Francisco Peace Treaty comes into force

	1952.08.05
	Treaty of Taipei comes into force

	1955.03.03
	ROC – USA Mutual Defense Treaty comes into force

	1971.10.25
	Chiang Kai-shek (ROC) is expelled from United Nations

	1972.02.28
	PRC & USA promulgate “Shanghai Communique”

	1978.12.31
	USA breaks diplomatic relations with ROC

	1979.01.01
	PRC & USA promulgate Second Communique

	1979.01.01
	Taiwan Relations Act takes force

	1980.01.01
	ROC – USA Mutual Defense Treaty is cancelled

	1982.08.17
	PRC & USA promulgate Third Communique

	2000.05.20
	Democratic Progressive Party comes to power

	Today


Historical Summary: In the aftermath of the First Sino-Japanese War, Qing China ceded Taiwan to Japan. Following the 1895 Treaty of Shimonoseki, Japan exercised sovereignty over Taiwan and held title to its territory. The Republic of China (ROC) was founded in 1912, with Dr. Sun Yat-sen as the provisional president. Taiwan, however, having come under Japanese rule in 1895, was not part of the ROC in the early years of the 20th century. 

Article XIX of the Limitation of Armament Treaty Between the USA, the British Empire, France, Italy, and Japan, (signed at Washington, Feb. 6, 1922) affirmatively identified Formosa and the Pescadores as part of Japanese territory.
In 1935, Chinese General Chen Yi visited Taiwan to help to celebrate the 40th anniversary of Japanese sovereignty in Taiwan.  At those ceremonies, he  congratulated the Taiwanese on their good fortune to be Japanese subjects.  In an interview with American journalist Edgar Snow on July 16, 1936, Mao Zedong advocated that Taiwan should be independent out of the Japanese colonial rule.

Most historians mark the beginning of the war between China and Japan began with the Marco Polo Bridge Incident of July 7, 1937.  However, the ROC did not formally declare war against Japan until Dec. 9, 1941, a day after the US Congress declared war against the Japanese Empire on Dec. 8th.  Notably, the US Congress’ announcement was not a “Declaration of War by the Allies.” 

The Atlantic Charter was the blueprint for the world after World War II, and became the foundation for many of the international treaties and organizations that shaped the world.  In the Cairo Declaration, the Potsdam Proclamation, and the Japanese Surrender Documents, statements of intention were made to “return” Taiwan to the Republic of China after the war. 

The United Nations was founded on Oct. 24, 1945, and the ROC was one of the founding members.  The surrender of Japanese troops in Taiwan was conducted on Oct. 25, 1945.  Importantly, the administration of Taiwan territory after the close of hostilities in WWII was conducted completely separately from that of the four main Japanese islands. 

The Feb. 28, 1947 incident and resulting period of “White Terror” in Taiwan resulted in the deaths of tens of thousands of innocent civilians. 

Near the end of the Chinese Civil War, the People’s Republic of China (PRC) was founded in Beijing on Oct. 1, 1949.   ROC military officers, government personnel, and other loyal supporters fled to Taiwan, where the establishment of a “temporary capital” in Taipei was announced effective Dec. 10, 1949.

The post-war San Francisco Peace Treaty came into force on April 28, 1952, but neither the ROC nor the PRC were signatories.  As per Article 26 of the treaty, a separate Sino-Japanese Peace Treaty (Treaty of Taipei) was concluded between the ROC and Japan , and came into force on Aug. 5, 1952.  This treaty was abrogated by Japan in 1972.

In 1955, the ROC – USA Mutual Defense Treaty came into force.  Article 6 of the treaty recognized the “effective territorial control” of the ROC over Taiwan, but not sovereignty. The US Senate's Committee on Foreign Relations issued a report on this subject dated Feb. 8, 1955.

In late Oct. 1971, the representatives of Chiang Kai-shek (ROC) were expelled from the United Nations, and the China seat was awarded to the representatives of the PRC. The Three Joint Communiques of the USA and the PRC were promulgated in 1972, 1979, and 1982.  The United States broke diplomatic relations with the ROC on Taiwan as of Dec. 31, 1978.  The Taiwan Relations Act was passed by the US Congress in April 1979, and came into force (retroactively) as of Jan. 1, 1979.

The Democratic Progressive Party’s candidate won the ROC Presidential election in 2000, and took office on May 20th, thus ending over fifty years of KMT Presidential politics in Taiwan. 

Chapter 3

Three Territorial Cessions TC "Chapter 3  Three Territorial Cessions" \f C \l "1" 
	Background Information for Discussing the

1952 SFPT Cession of Taiwan


The Territorial Cession of California TC "California" \f C \l "2" 
California and Taiwan are on opposite sides of the Pacific Ocean.  The distance from San Francisco, Calif. to Taipei, Taiwan, is 6452 miles (10382 km.)  In trying to explain the legal status of Taiwan, few if any researchers examine the history of California.  This is a serious oversight, because there are many useful points of reference.   

Most importantly, an overview of the history of California allows us to examine the basic nature of military occupation, and in particular how military occupation relates to peace treaty cessions. 

In the realm of international law, the concept of "military occupation" is primarily an outgrowth of the Napoleonic Wars. In other words, in most areas of the world, in the period before the early 1800's, armies of a country which conquered other territory simply annexed that territory.  The conqueror was the annexor. 

In the post-Napoleonic world, these norms began to change. Notably, in the practice of the United States, the difference between "military occupation" and "annexation" was recognized very early on, even during the Revolutionary War period. 

According to these new (generally post-Napoleonic) customary norms of warfare, the conqueror was merely the occupying power. In other words, it was the conqueror who had both “the right and the obligation to undertake military occupation of conquered territory.”  In consideration that the military occupation of a particular area could be delegated to other country's troops, the most correct specification would be to say that: The conqueror is the (principal) occupying power. 

As a codification of these customary norms, the definition of military occupation was carefully stipulated in the Hague Conventions of 1907, as follows: "Territory is considered occupied when it is actually placed under the authority of the hostile army."  The term “hostile army” is taken here to mean “foreign military forces.” 

Hence, in relation to the military occupation of a particular area, three elements must be discussed: (1) Who is the (principal) occupying power? (2) When did the military occupation begin? (3) When did the military occupation end? 

An overview of the history of California in the Mexican American War period is useful for seeing how these questions are answered. 

The Mexican American War and California

The Mexican territory of California came under the authority of the hostile army (i.e. US military forces) as of Jan. 13, 1847.  This provides a convenient date for establishing the beginning of the US military occupation of California territory. Military occupation is conducted under military government, and so United States Military Government jurisdiction over California territory has begun as of this date. 

California was sovereign Mexican territory until the coming into force of the Mexican American Peace Treaty (Treaty of Guadalupe Hidalgo) on July 4, 1848. According to the terms of Article 5 of the Treaty, California territory was ceded to the USA by Mexico. 

In Cross v. Harrison, 57 US 164 (1853), the US Supreme Court confirmed that the military government of the (principal) occupying power did not end with the coming into force of the peace treaty but continued until legally supplanted. 

Civil government in California began on Dec. 20, 1849.  This civil government supplanted United States Military Government jurisdiction over the territory.
We can construct a timeline for the military occupation of California as follows.

Jan. 13, 1847:    This date marks the beginning of the belligerent occupation and thus the beginning of USMG jurisdiction over the territory.

July 4, 1848     This date marks the coming into force of the peace treaty, and the beginning of the “friendly occupation.” (“Friendly occupation is also called “the civil affairs administration of a military government”)

Dec. 20, 1849    This date marks the end of the military occupation.  The end of USMG jurisdiction was announced by the US Commander in Chief. This USMG jurisdiction was supplanted by a (locally formed) civil government for the territory.  As of this date, California is a territory of the USA with its own civil government.  
	Background Information for Discussing the

1952 SFPT Cession of Taiwan


The Territorial Cession of Puerto Rico TC "Puerto Rico" \f C \l "2" 
After we fully understand the major details of the territorial cession of California as a result of the Mexican-American War, we can move on to the situation of Puerto Rico after the Spanish American War.

In Puerto Rico, the United States was the conqueror and therefore will be the (principal) occupying power. The military occupation of Puerto Rico began with the surrender of Spanish troops, and the date given in many sources is Aug. 12, 1898. Military occupation is conducted under military government, and so United States Military Government jurisdiction over Puerto Rico territory has begun as of this date.

Puerto Rico was sovereign Spanish territory until the coming into force of the Spanish American Peace Treaty on April 11, 1899. According to the terms of Article 2 of the Treaty, Puerto Rico was ceded to the USA by Spain. 
Article 2: Spain cedes to the United States the island of Porto Rico and other islands now under Spanish sovereignty in the West Indies, and the island of Guam in the Marianas or Ladrones. 

Later, civil government in Puerto Rico began on May 1, 1900, thus supplanting United States Military Government jurisdiction over the island.
We can construct a timeline for the military occupation of Puerto Rico as follows.

Aug. 12, 1898:   This is the beginning of the belligerent occupation and the beginning of USMG jurisdiction over the territory.

April 11, 1899    This date marks the coming into force of the peace treaty, and beginning of the “friendly occupation.” (“Friendly occupation is also called “the civil affairs administration of a military government”)

May 1, 1900     This is the end of the military occupation.  The end of USMG jurisdiction was announced by the US Commander in Chief. This USMG jurisdiction was supplanted by a (locally formed) civil government for the territory.  As of this date, Puerto Rico is an overseas territory of the USA with its own civil government. 
	Background Information for Discussing the

1952 SFPT Cession of Taiwan


The Territorial Cession of Cuba TC "Cuba" \f C \l "2" 
Next we can move on to the situation of Cuba after the Spanish American War.

For Cuba, the United States was the conqueror and therefore will be the (principal) occupying power. The military occupation of Cuba began with the surrender of Spanish troops, and the date given in most sources is July 17, 1898. Military occupation is conducted under military government, and so United States Military Government jurisdiction over Cuba territory has begun as of this date. 
Cuba was sovereign Spanish territory until the coming into force of the Spanish American Peace Treaty on April 11, 1899.  According to the terms of Article 1 of the Treaty, Spain ceded Cuba but no "receiving country" was specified. 
Article 1: Spain relinquishes all claim of sovereignty over and title to Cuba. And as the island is, upon its evacuation by Spain, to be occupied by the United States, the United States will, so long as such occupation shall last, assume and discharge the obligations that may under international law result from the fact of its occupation, for the protection of life and property. 

Later, civil government in Cuba began on May 20, 1902, under the name of the Republic of Cuba, thus supplanting United States Military Government in the island. 
Note: Among civilians, in regard to territorial cessions after war, there is often much confusion about the significance of the period from the coming into force of the peace treaty until the supplanting of the military government of the (principal) occupying power. From the previously given examples of California and Puerto Rico, it should be clear that this is still regarded as being within the period of “military occupation.”  Significantly, the wording of Article 1 of the Spanish American Peace Treaty (Treaty of Paris) of April 11, 1899, strongly appears to confirm this.  In fact, Cuba was not occupied by the United States after the coming into force of the peace treaty.  Cuba had been belligerently occupied since July 17, 1898.
We can construct a timeline for the military occupation of Cuba as follows.

July 17, 1898:   This is the beginning of the belligerent occupation and the beginning of USMG jurisdiction over the territory.

April 11, 1899   This date marks the coming into force of the peace treaty, and the beginning of the “friendly occupation.” (“Friendly occupation is also called “the civil affairs administration of a military government”)

May 20, 1902    This is the end of the military occupation.  The end of USMG jurisdiction was announced by the US Commander in Chief. This USMG jurisdiction was supplanted by a (locally formed) civil government for the territory.  The Republic of Cuba has gained its independence as of this date.

We can clearly see that for the territorial cessions of California, Puerto Rico, and Cuba, each was held under the jurisdiction of USMG until final determination of their political status.  

In the present day, many persons often refer to “occupied territory” as having an undetermined status.  This is especially true for a limbo cession in a peace treaty. 

	Background Information for Discussing the

1952 SFPT Cession of Taiwan


Chapter 4
Additional Details and Summaries TC "Chapter 4  Additional Details and Summaries" \f C \l "1"  Regarding the Territorial Cession Examples of California, Puerto Rico, and Cuba

The book Military Government and Martial Law, by William E. Birkhimer, Kansas City, Missouri, Franklin Hudson Publishing Co., third edition, revised (1914), (hereinafter “Birkhimer”); the US Army Field Manual FM 27-10 “The Law of Land Warfare” (first edition: Oct. 1940, latest update: July 1976); and numerous US Supreme Court cases are often used as references for discussing military occupation issues.   

The following excerpts can serve to clarify various questions which may have arisen in our overviews of the military occupation of California, Puerto Rico, and Guam.

Military Government

Military government is the form of administration by which an occupying power exercises governmental authority over occupied territory.  (See FM 27-10, para. 362)

MILITARY GOVERNMENT is exercised in time of foreign war without the boundaries of the United States, or in time of rebellion and civil war within states or districts occupied by rebels treated as belligerents; superseding, as far as may be deemed expedient, the local law, and exercised by the military commander under the direction of the President, with the express or implied sanction of Congress … (See Ex Parte Milligan, 71 US 2 (1866)) 

In speaking of the nature of military government, Colonel William Winthrop, in his authoritative work on Military Law and Precedents (second edition, 1920 reprint), says on page 800: "Military government . . . is an exercise of sovereignty, and as such dominates the country which is its theatre in all the branches of administration. Whether administered by officers of the army of the belligerent, or by civilians left in office or appointed by him for the purpose, it is the government of and for all the inhabitants, native or foreign, wholly superseding the local law and civil authority except in so far as the same may be permitted by him to subsist . . . . The local laws and ordinances may be left in force, and in general should be, subject however to their being in whole or in part suspended and others substituted in their stead -- in the discretion of the governing authority." (See Madsen v. Kinsella, 343 US 341 (1952))

The Right to Institute Military Governments

The US Constitution has placed no limit upon the war powers of the government, but they are regulated and limited by the laws of war. One of these powers is the right to institute military governments. (See Birkhimer, p. 21)

Notes: Military Government includes civil administration of military government for interim cessions, which is commonly composed of both civil and military components. Technically speaking, military government is used as an interim and provisional government of undetermined cessions, and especially for "foreign territory" under control by conquest; and while it is not martial law but it can be indefinite; hence the some persons regard military government as the international law equivalent of "martial law." 

The administration of occupied territory is conducted under military government. There does not have to be a formal announcement of the beginning of "military government," nor is there any requirement of a specific number of people to be in place, or "on site" before military government can be said to have commenced. 

No proclamation of the part of the victorious commander is necessary to the lawful inauguration and enforcement of military government. That government results from the fact that the former sovereignty is ousted, and the opposing army how has control. {22}Yet the issuing such proclamation is useful as publishing to all living in the district occupied those rules of conduct which will govern the conqueror in the exercise of his authority. Wellington, indeed, as previously mentioned, said that the commander is bound to lay down distinctly the rules according to which his will is to be carried out. But the laws of war do not imperatively require this, and in very many instances it is not done. When it is not, the mere fact that the country is militarily occupied by the enemy is deemed sufficient notification to all concerned that the regular has been supplanted by a military government. 
   Reference: {22} Instructions for Armies in the Field, Gi O. 100, A.G. 0., 1863.
(See Birkhimer, p. 25 - 26)

. . . . . The doctrine upon this subject is thus summed up by Halleck in his work on International Law (vol. 2, page 444): 'The right of one belligerent to occupy and govern the territory of the enemy while in its military possession is one of the incidents of war, and flows directly from the right to conquer. We therefore do not look to the Constitution or political institutions of the conqueror for authority to establish a government for the territory of the enemy in his possession, during its military occupation, nor for the rules by which the powers of such government are regulated and limited. Such authority and such rules are derived directly from the laws of war, as established by the usage of the world and confirmed by the writings of publicists and decisions of courts, -- in fine, from the law of nations. . . . The municipal laws of a conquered territory or the laws which regulate private rights, continue in force during military occupation, except so far as they are suspended or changed by the acts of the conqueror. . . . He, nevertheless, has all the powers of a de facto government, and can at his pleasure either change the existing laws or make new ones.' (See Dooley v. U S, 182 US 222 (1901)) 
The Nature of Military Government

Military Government is that which is established by a commander over occupied enemy territory. To entitle it to recognition it is necessary that the authority of the State to which the territory permanently belongs should have ceased there to be exercised. (See Birkhimer, p. 16) 

The erection of such governments over the persons and territory of a public enemy is an act of war; is in fact the exercise of hostilities without the use of unnecessary force. It derives its authority from the customs of war, and not the municipal law. It is a mode of retaining a conquest, of exercising supervision over an unfriendly population, and of subjecting malcontent non-combatants to the will of a superior force, so as to prevent them from engaging in hostilities, or inciting insurrections or breaches of the peace, or from giving aid and comfort to the enemy. (See Birkhimer, p. 21) 

It is immaterial whether the government over an enemy's territory consists in a military or civil or mixed administration. Its character is the same and the source of its authority the same. It is a government imposed by force, and the legality of its acts is determined by the law of war. (See FM 27-10, para. 368)

Military government continues till legally supplanted 

New Mexico was not only conquered, but remained thereafter under the dominion of the United States. The provisional government established therein ordained laws and adopted a judicial system suited to the needs of the country. The Supreme Court of the United States held that these laws and this system legally might remain in force after the termination of the war and until modified either by the direct legislation of Congress or by the territorial government established by its authority. We have had the same experiences in Cuba, Porto Rico, and the Philippines. (See Birkhimer, p. 26)
Duty to Restore and Maintain Public Order

The authority of the legitimate power having in fact passed into the hands of the occupant, the latter shall take all the measures in his power to restore, and ensure, as far as possible, public order and safety, while respecting, unless absolutely prevented, the laws in force in the country. (See FM 27-10, para. 363, quoting from HR, art. 43.)
The Occupying Power 

The terminology of "the occupying power" as spoken of in the laws of war is most properly rendered as "the principal occupying power," or alternatively as "the (principal) occupying power." This is because the law of agency is always available. 

Notes: When the administrative authority for the military occupation of particular areas is delegated to other troops, a "principal -- agent" relationship is in effect. 

The conqueror is the (principal) occupying power. This is the clear precedent as established in Calif., Utah, Nevada, Puerto Rico, Guam, the Philippines, Cuba, etc. 
The right to thus occupy an enemy's country and temporarily provide for its government has been recognized by previous action of the executive authority, and sanctioned by frequent decisions of this court. The local government being destroyed, the conqueror may set up its own authority, and make rules and regulations for the conduct of temporary government, and to that end may collect taxes and duties to support the military authority and carry on operations incident to the occupation. (See MacLeod v. U S, 229 US 416 (1913))
Occupation Does Not Transfer Sovereignty
Being an incident of war, military occupation confers upon the invading force the means of exercising control for the period of occupation. It does not transfer the sovereignty to the occupant, but simply the authority or power to exercise some of the rights of sovereignty. The exercise of these rights results from the established power of the occupant and from the necessity of maintaining law and order, indispensable both to the inhabitants and to the occupying force. 

It is therefore unlawful for a belligerent occupant to annex occupied territory or to create a new State therein while hostilities are still in progress. (See FM 27-10, para. 358, explaining GC, art. 47: included as para. 365 in FM 27-10.)
The Existence of Military Occupation (Military Government) is not a Political Question 

Military occupation is a question of fact. It presupposes a hostile invasion, resisted or unresisted, as a result of which the invader has rendered the invaded government incapable of publicly exercising its authority, and that the invader has successfully substituted its own authority for that of the legitimate government in the territory invaded.  (See FM 27-10, para. 355)

Notes: In relation to Taiwan, the "hostile invasion" was aerial bombardment by US military forces. 
In Chapter 2 of Formosa Betrayed, author George H. Kerr indicates the beginning of such US aerial bombardment as Thanksgiving Day 1943, and gives further information on bombing raids throughout 1944. In Chapter 2 of Untying the Knot, author Richard Bush also states that US airplanes had begun bombing targets on Taiwan in November 1943.
The Political Status of Occupied Territory 

Military occupation is period of "interim (political) status." The occupied territory is said to be "in interim status under the law of occupation." Since the territory has not reached a final (political) status, it is a sub-sovereign entity. 

The status of the territory can also be described as "undetermined," or as an "independent customs area." 

The Significance of the Specification of a "Receiving Country" for a Territorial Cession in a Peace Treaty 

The designation of a "receiving country" for a territorial cession in a peace treaty means that the Legislative Branch of the "receiving country" is authorized to pass legislation to establish civil government in the territory. 

Occupied Territory is "Foreign Territory" 

So long as Congress has not incorporated the territory into the United States, neither military occupation nor cession by treaty makes the conquered territory domestic territory, in the sense of the revenue laws; but those laws concerning "foreign countries" remain applicable to the conquered territory until changed by Congress. Such was the unanimous opinion of this court, as declared by Chief Justice Taney in Fleming v. Page, (1850) 9 How. 603, 617, 13 L. ed. 276, 281. (See Downes v. Bidwell, 182 US 244 (1901)) 

From a belligerent point of view, therefore, the theatre of military government is necessarily foreign territory. (See Birkhimer, p. 1)
Military government foreign territory -- The erection of such governments over the persons and territory of a public enemy is an act of war; is in fact the exercise of hostilities without the use of unnecessary force. It derives its authority from the customs of war, and not the municipal law. (See Birkhimer, p. 21)

Important consequences, occupied territory regarded as foreign -- Important consequences result from the rule that territory under military government is considered foreign. (See Birkhimer, p. 43)
The Distinction between Military Government and Martial Law

Military jurisdiction is treated in the following pages in its two branches of Military Government and Martial Law. The former is exercised over enemy territory; the latter over loyal territory of the State enforcing it. 
Moreover, military government may be exercised not only during the time that war is flagrant, but down to the period when it comports with the policy of the dominant power to establish civil jurisdiction. 
. . . The distinction is important. Military government is thus placed within the domain of international law, its rules the laws of war, while martial law is within the cognizance of municipal law. (See Birkhimer, p. 1)

Inviolability of Rights
Protected persons who are in occupied territory shall not be deprived, in any case or in any manner whatsoever, of the benefits of the present Convention by any change introduced, as the result of the occupation of a territory, into the institutions or government of the said territory, nor by any agreement concluded between the authorities of the occupied territories and the Occupying Power, nor by any annexation by the latter of the whole or part of the occupied territory. (See FM 27-10, para. 365, quoting from GC, art. 47.)
Chapter 5

Definitions of Important Terminology TC "Chapter 5  Definitions of Important Terminology" \f C \l "1" and Concepts Related to Territorial Cessions in a Peace Treaty

It is very important to have a full understanding of the following terminology and concepts before entering into a discussion of the San Francisco Peace Treaty’s disposition of Taiwan.

(A.) civil government: [in the practice of the United States] (1) administrative authority conducted by civilian officials in a government of territory (or a state) under constitutional powers of the US Congress, (2) a government as distinguished from "military government." 

(B.) military government: the form of administration by which an occupying power exercises governmental authority over occupied territory. 
Note: Military government continues until legally supplanted. 

(C.) military occupation: a condition in which territory is under the effective control of foreign armed forces. 
Note: Territory is considered occupied when it is actually placed under the authority of foreign armed forces. 
(D.) the occupying power: [as spoken of in the customary laws of warfare] (1) the conqueror. 
Notes: (1) The terminology of "the occupying power" as spoken of in the laws of war is most properly rendered as "the principal occupying power," or alternatively as "the (principal) occupying power." This is because the law of agency is always available. 

(2) When the administrative authority for the military occupation of particular areas is delegated to other troops, a "principal -- agent" relationship is in effect. 
(3) As a definition, it may be said that the principal occupying power exercises military government jurisdiction over territory acquired under the principle of conquest. 

(E.) cede: (1) to surrender possession of, especially by treaty, (2) to transfer of control of or sovereignty over specific property or territory, especially by treaty, (3) to surrender or give up something such as land, rights, or power, (4) [noun] cession 
Notes: (1) In a peace treaty after war, it should be recognized that at the point of cession, the territory is actually being ceded to the military government of the principal occupying power.  

(2) Before the receiving country's civil government begins operations, the territory remains under the jurisdiction of the principal occupying power and in "interim status." 
(3) Without the appropriate specifications in a treaty, there is no authorization for any "country" to establish civil government in the territory, and military government (of the principal occupying power) continues until legally supplanted. 

(F.) limbo cession: a territorial cession with no "receiving country" indicated. 

(G.) escheat: (1) reversion of property to the state in the absence of legal heirs or claimants, (2) property that has reverted to the state when no legal heirs or claimants exist. 
Note: for a the situation of a "limbo cession" as specified in a peace treaty after war, the title to the territory escheats to the principal occupying power as an interim status condition.
(H.) interim status:  The “interim political status” of conquered territory during the period of military occupation.  

The interim status of the four Spanish American War cessions (Puerto Rico, Philippines, Guam, and Cuba) is given as follows.

(1) Stage 1: from the beginning of the belligerent occupation to the coming into force of the April 11, 1899 peace treaty: 

        Puerto Rico:   independent customs territory under USMG on Spanish soil

        Philippines:    independent customs territory under USMG on Spanish soil

        Guam:        independent customs territory under USMG on Spanish soil

        Cuba:         independent customs territory under USMG on Spanish soil

(2) Stage 2: from the coming into force of the April 11, 1899 peace treaty until the end of USMG jurisdiction, (which was announced by the US Commander in Chief)

Puerto Rico:    unincorporated territory under USMG 

        Philippines:    unincorporated territory under USMG

        Guam:        unincorporated territory under USMG

        Cuba:         unincorporated territory under USMG

It should be noted however that territories in Stage 2 of interim status do maintain many of the characteristics of an “independent customs territory.” 

(I.) final status: The “final political status” of conquered territory after the end of military occupation.

The final status of the four Spanish American War cessions (Puerto Rico, Philippines, Guam, and Cuba), effective after the end of USMG jurisdiction, is given as follows.

Puerto Rico:    unincorporated territory 

       Philippines:    unincorporated territory 

       Guam:        unincorporated territory 

       Cuba:         Republic of Cuba  

With the end of USMG jurisdiction in these four territorial cessions, each has its own fully functioning civil government.  For Puerto Rico, the Philippines, and Guam, which were ceded to the USA, the local civil government is based on an “organic law” promulgated by the US Congress.  For Cuba, which was a limbo cession, the local people have come together to form their own government.  This government was recognized by the US Commander in Chief (who has the right to speak for USMG) as a legitimate civil government for Cuba. 

(J.) property: (1) something, as land and assets, legally possessed, (2) a piece of real estate, (3) something tangible or intangible to which its owner has legal title, (4) the right of ownership; title. 

(K.) receiving country: [for a territorial cession in a peace treaty] the country to which the territorial sovereignty of the indicated territory is being transferred, (effective as per the entering into force of the treaty), and which therefore is authorized to establish "civil government" in the territory. 

(L.) government in exile: (1) a temporary government moved to be a country's legitimate government, but for various reasons is unable to exercise its legal power, and instead resides in a foreign country or foreign territory. Governments in exile usually operate under the assumption that they will one day return to their native country and regain power,   

(M.) native Taiwanese people: natural persons who meet the following criteria: (1) being born of a mother and/or father who, as of Oct. 25, 1945, was/were considered native to the areas of “Formosa and the Pescadores,” including their descendants up to the present, and (2) currently having Household Registration in the areas of Formosa and the Pescadores. 

(N.) effective territorial control: [in regard to situations of military occupation] the jurisdiction over territory exercised by military personnel who are not nationals/citizens of the “conqueror” (i.e. principal occupying power).

Note: Generally speaking, “effective territorial control” often represents a de-facto situation of territorial jurisdiction.  However, in regard to what country exercises “sovereignty” over the territory, this de-facto situation may be different from a de-jure determination based on legal considerations. 

(O.) organic law: (1) constitution (or charter) which organizes the juridical person called a state or country; like Articles of Incorporation for a corporation to become a legal person or juridical person; (2) the body of laws (as in a constitution or charter) that form the original foundation of a government; or one of the laws that make up such a body of laws.
(P.) HR: Annex to Hague Convention No. IV, 18 October 1907, embodying the Regulations Respecting the Laws and Customs of War on Land 
(Q.) GC: Geneva Convention Relative to the Protection of Civilian Persons in Time of War, 12 August 1949
(R.) body politic: (1) a politically organized body of people under a single government, (2) a number of individuals spoken of collectively, usually as united by political ties, or organized for a political purpose, and generally with overtones of a "collective whole or totality".
(S.) metropolitan Japan:  the four main Japanese islands

(T.) beginning of WWII in the Pacific:  From the point of view of the USA, WWII in the Pacific began with the Congressional Declaration of War on Dec. 8, 1941.

(U.) end of WWII in the Pacific: The end of WWII in the Pacific is most properly designated as the date when the post-war peace treaty came into effect, i.e. April 28, 1952.  The Japanese surrender does not mark the end of the war, rather it is merely the “close of hostilities.”  

(V.) treaty dates: (a) after the Mexican American War, the Treaty of Guadalupe Hidalgo entered into force on July 4, 1848, (b) after the Spanish American War, the Treaty of Paris entered into force on to or formed in a foreign land by exiles who hope to rule when their country is liberated, (2) a government established outside of its territorial base, (3) a political group that claims 
April 11, 1899, (c) after WWII in the Pacific, the SFPT entered into force on April 28, 1952.
The following Chart gives the dates for the military occupation of Puerto Rico, the Philippines, Guam, and Cuba.  Point A is the beginning of the belligerent occupation Point B is the coming into force of the peace treaty, and Point C is the end of US military government jurisdiction. 

	Relevant Dates

	
	Point A
	Point B
	Point C

	Puerto Rico
	Aug. 12, 1898
	April 11, 1899
	May 1, 1900

	Philippines
	Aug. 14, 1898
	April 11, 1899
	July 4, 1901

	Guam
	June 21, 1898
	April 11, 1899
	July 1, 1950

	Cuba
	July 17, 1898
	April 11, 1899
	May 20, 1902


Chapter 6
Customary Law and the ROC on Taiwan TC "Chapter 6  Customary Law and the ROC on Taiwan" \f C \l "1" 
Many people claim that the Republic of China is the legal government of Taiwan based on the provisions of the following legal (or quasi-legal) announcements, documents, and/or doctrines. 

(1) Abrogation of all treaties, conventions, agreements, and contracts regarding relations between China and Japan (including the Treaty of Shimonoseki) by the ROC government in 1937, 

(2) Cairo Declaration of Dec. 1, 1943, 

(3) Potsdam Proclamation of July 26, 1945, 

(4) Japanese Surrender Documents of Sept. 2, 1945,

(5) Treaty of Taipei (Sino-Japanese Peace Treaty) of Aug. 5, 1952. 

A comprehensive overview is offered as follows. 

In regard to the 1895 Sino-Japanese Peace Treaty, once the obligations of territorial cession were fulfilled via Article 2, that clause of the treaty itself became inactive. In other words, to the extent that the particular provisions in the 1895 Treaty regarding the cession of Taiwan had been fulfilled by the Qing, any portion of the Treaty which could be nullified as a consequence of the war against Japan which (arguably) began in July 1937, or the abrogation of the 1895 Treaty itself at some date, etc. would have to be limited to those provisions which had not yet been fulfilled in their entirety. The cession provision which had already been carried out was no longer active and therefore could no longer be subjected to nullification or any sort of retro-active cancellation. 

With respect to the Cairo Declaration and the Potsdam Proclamation, it is significant to note that in the post-Napoleonic period there is no international precedent to show that a "Declaration" or "Proclamation" has the international force of law to transfer the sovereignty of a geographic area from one government to another. Nor is there any precedent to say that the specifications of Surrender Documents have any such force of law between nations. 

In regard to the Treaty of Taipei (which came into force on Aug. 5, 1952), Article 2 of the 
Treaty merely acknowledged Article 2(b) of the SFPT, stating: "It is recognized that under Article 2" of the SFPT "Japan has renounced all right, title and claim to Taiwan (Formosa) and Penghu (the Pescadores)." Indeed, upon the coming into force of the Treaty of Taipei on Aug. 5, 1952, the SFPT had already been in force over three months, hence Japan was no longer holding the territorial title to Formosa and the Pescadores at that time. Obviously, in August 1952 Japan could not make any specifications regarding the disposition of territory which it no longer possessed. 

Territorial Cession is Accomplished by Treaty 

Customary international law in the post-1830 period has clearly established that territorial cession is accomplished by treaty. Relevant examples are too numerous to mention. In the history of the United States, for example, all territorial cessions were done via the specifications of a treaty, including the following well-known examples: 

Louisiana, 1803                  Alaska, 1867 

Florida, 1821                    Guam, 1899

California, 1848                  Puerto Rico, 1899 

Gadsden Purchase, 1853           Virgin Islands, 1917           etc. 

Additional International Law Doctrines 
International law doctrines such as irredentism, postliminium, prescription, terra sine domino, terra nullius, uti possidetis, etc., are often used to justify the legitimacy of the Republic of China on Taiwan. An overview of these doctrines is provided as follows. 


irredentism: claiming a right to territories belonging to another state on the grounds of common ethnicity and/or prior historical possession, actual or alleged. 

Comments: Technically speaking, "irredentism" is a doctrine from the sphere of identity politics, cultural & ethnic studies, and political geography. It is not a legal doctrine per se, and hence carries little or no weight in discussing legal claims on territory.

postliminium: the right by virtue of which persons and things taken by an enemy in war are restored to their former state when coming again under the power of the nation to which they belonged. 

Comments: The transfer of the title of territory by treaty is an internationally recognized valid method for transmission and reassignment of "ownership." Regardless of the future outbreak of war between the affected parties, or the military occupation of each other's countries, international law does not recognize any claim to "retroactive reversion of title" to previously ceded territory, and the doctrine of "postliminium" cannot be invoked under such circumstances.

prescription: (1) the process of acquiring title to property by reason of uninterrupted possession of specified duration, (2) acquisition of ownership or other real rights in movables or immovables by continuous, uninterrupted, peaceable, public, and unequivocal possession for a period of time. 

Comments: Certain countries with a long history have obtained title to their lands based on "prescription." However, Taiwan was a territorial cession in Article 2 of the 1895 Treaty of Shimonoseki, and again in Article 2(b) of the 1952 San Francisco Peace Treaty (SFPT).  For a territorial cession in a peace treaty, there must be a clear transfer of territorial title in order to be recognized as valid. The doctrine of "prescription" cannot be invoked under such conditions. This analysis is fully confirmed when we recognize that October 25, 1945, was the beginning of the military occupation of Taiwan, and international law specifies that "military occupation does not transfer sovereignty."

terra sine domino: [spoken of populated territory] "land without master," land with no central government, abandoned territory. 

Comments: Taiwan was Japanese territory up until April 28, 1952. There is no basis under international law to say that by 1949 Taiwan had already become "terra sine domino," and was thus subject to casual annexation by any other country such as the ROC.

terra nullius: [spoken of unpopulated territory] uninhabited islands or lands. 

Comments: In late 1945, Taiwan had a population of approximately six million, and could certainly not be claimed under the doctrine of "terra nullius."

uti possidetis: a principle that recognizes a peace treaty between parties as vesting each with the territory and property under its control unless otherwise stipulated. (Latin: uti possidetis, ita possideatis -- "as you possess, so may you continue to possess.") 

Comments: This principle is not applicable to a discussion of Taiwan's international legal status after WWII because (1) the Republic of China was not a party to the SFPT, in which Japan ceded Taiwan, (2) October 25, 1945, only marks the beginning of the military occupation of Taiwan, and the Republic of China (founded in 1912) had never held legal possession of "Formosa and the Pescadores" at any time before the coming into effect of the peace treaty. (3) Furthermore, Article 21 of the SFPT clearly stipulates the benefits to which "China" is entitled under the treaty, and "Formosa and the Pescadores" are not included.

Chapter 7
Cairo and Potsdam Declarations TC "Chapter 7  Cairo and Potsdam Declarations" \f C \l "1" 


In 1941, China proclaimed that all treaties with Japan were abrogated. (FN: 129) Though this act was deviod of legality and effect in international law, (FN: 130) China pressed its case at meetings of the Allies and succeeded, at last, in having some of its territorial demands incorporated in the Cairo Declaration of December 1, 1943, (FN: 131) which read in part: 

	The Three Great Allies are fighting this war to restrain and punish the aggression of Japan. They covet no gain for themselves and have no thought of territorial expansion. It is their purpose that Japan shall be stripped of all the islands in the Pacific which she has seized or occupied since the beginning of the first World War in 1914, and that all the territories Japan has stolen from the Chinese, such as Manchuria, Formosa, and The Pescadores, shall be restored to the Republic of China. Japan will also be expelled from all other territories which she has taken by violence and greed. The aforesaid three great powers, mindful of the enslavement of the people of Korea, are determined that in due course Korea shall become free and independent. 

      With these objects in view the three Allies, in harmony with those of the United Nations at war with Japan, will continue to persevere in the serious and prolonged operations necessary to procure the unconditional surrender of Japan. (FN: 132)


(129) In its Declaration of War on Japan dated December 12, 1941, China stated: "The Chinese Government hereby formally declares war on Japan. The Chinese Government further declares that all treaties, conventions, agreements and contracts concerning the relations between China and Japan are and remain null and void." For the full text, see 5 DEP'T STATE BULL. 506 (1941). 

(130) The most obvious limitation on unilateral denunciation of a treaty derives from those international legal norms affecting the party which are juridically independent of the treaty even though formally incorporated within it. See Vienna Convention on the Law of Treaties, art. 43: 
The invalidity, termination or denunciation of a treaty, the withdrawal of a party from it, or the suspension of its operation, as a result of the application of the present Convention or of the provisions of the treaty, shall not in any way impair the duty of any State to fulfill any obligation embodied in the treaty to which it would be subject under international law independently of the treaty. 

This provision is obviously a codification of a general, indeed a necessary, principle of international law. Title vested in Japan at the time of, and/or because of, the Treaty of Shimonoseki, as the language of the Treaty clearly indicated. Such title, insofar as it is title, ceases to be a bilateral contractual relationship and becomes a real relationship in international law. Though contract may be a modality for transferring title, title is not a contractual relationship. Hence once it vests, it can no longer be susceptible to denunciation by a party to the treaty. In fact, war probably does not abrogate treaties of territorial settlement. In Society for the Propagation of the Gospel v. New Haven, 21 U.S. (8 Wheat.) 464, 494 - 95 (1823), the Supreme Court held that "treaties stipulating for permanent rights and general arrangements, and professing to aim at perpetuity, and to deal with the case of war as well as the case of peace, do not cease on the occurrence of war, but are, at most, only suspended while it lasts . . . . " 

(131) The Declaration was issued by President Franklin D. Roosevelt, Prime Minister Winston Churchill, and Generalissimo Chiang Kai-shek. 

(132) 9 DEP'T STATE BULL. 393 (1943). 


The Cairo Declaration is not, in the formal sense, a "legal" document. It was not ratified and, indeed, the missions of the three declarants probably did not have authorizations to conclude a policy revision of such scope. The factual errors in the document indicate that the declarants had not even fully briefed themselves. More importantly, the interpretations attached to the Declaration subsequently by the United States and the United Kingdom reinforce the impression that the Declaration was merely a perorative conclusion to what had been a planning session for a complex military campaign. (FN: 133)

(133) In its aide memoire of December 27, 1950, the United States interpreted the Cairo Declaration in these words: 

The Cairo Declaration of 1943 stated the purpose to restore "Manchuria, Formosa and the Pescadores to the Republic of China." That Declaration, like other wartime declarations such as those of Yalta and Potsdam, was in the opinion of the United States Government subject to any final peace settlement where all relevant factors should be considered. The United States cannot accept the view, apparently put forward by the Soviet government, that the views of other Allies not represented at Cairo must be wholly ignored. Also, the United States believes that declarations such as that issued at Cairo must necessarily be considered in the light of the United Nations Charter, the obligations of which prevail over any other international agreement. Reference: DOCUMENTS ON INTERNATIONAL AFFAIRS 1949-1950, at 622-23 (M. Carlyle ed. 1953); 3 M. WHITEMAN, DIGEST OF INTERNATIONAL LAW, at 511 - 12 (1964).

The British view:
    The British view was even more unequivocal. Prime Minister Winston Churchill stated that the Cairo Declaration "contained merely a statement of common purpose." 536 PARL. DEB., H.C. (5th ser.) 901 (1955). See also Lauterpacht, The Contemporary Practice of the United Kingdom in the Field of International Law: Survey and Comment, 8 INT'L COMP. L.Q. 146, 186 et. seq. (1959). For general discussion and appraisal, see Jain, The Legal Status of Formosa, 57 AM. J. INT'L L. 25 (1963), at 27 et. seq.; Chen, Legal Status of Formosa, 4 PHILIPPINE INT'L L.J. 99 (1965), at 131 - 36; etc. 

George F. Kennan observed: 
    No one seems to know from what deliberations this declaration [Cairo] issued; it was apparently drafted, at the moment, by Harry Hopkins, after consultation only with the President and the Chinese visitors. Of all the acts of American statesmanship in this unhappy chapter, the issuance of this declaration, which is so rarely criticized, seems to me to have been the most unfortunate in its consequences. The other direct results of this phase of American statesmanship have either been erased by subsequent events or seem to have produced, at least, no wholly calamitous after effects to date; but this thoughtless tossing to China of a heavily inhabited and strategically important island which had not belonged to it in recent decades, and particularly the taking of this step before we had any idea of what the future China was going to be like, and without any consultation of the wishes of the inhabitants of the island, produced a situation which today represents a major embarrassment to United States policy, and constitutes one of the great danger spots of the postwar world. Reference: G. KENNAN, RUSSIAN AND THE WEST UNDER LENIN AND STALIN 376 - 77 (1960). 

George H. Kerr also wrote: 
    This was not a carefully prepared State Paper but rather a promise to divide the spoils, dangled before the wavering Chinese. It was a declaration of intent, promising a redistribution of territories held by the Japanese. None of the territories mentioned in the document were at that moment in Allied hands. The Allied leaders had to show a bold face before the world, but in truth no one then knew what ultimate course the war might take . . . It is difficult now to understand the offhand manner in which the Conference produced the document. . . . For whatever reason, the Cairo Declaration is as noteworthy for historical inaccuracies within the text as for its rhetorical flourishes. The latter made good propaganda, but the former set a dangerous trap. Some of the damage to American interests will never be repaired. Reference: G. KERR, Formosa Betrayed (1965). 


In general, international lawyers are reluctant to attach enduring legal significance to wartime declarations precisely because they are framed as propaganda instruments for short range mobilizations of support and are rarely attended by intentions of permanent policy change. The form of an international document is not, however, the decisive determinant of its validity. The critical question is always the expectations of the framers which the document is to signify. (FN: 134) On the other hand, formal factors should not be minimized because the manifest purpose for which they are introduced is to indicate, through maximum ceremonialization, that the participants did indeed intend to commit themselves to a new policy program henceforth deemed authoritative. Thus the absence of legal formalities in the Cairo Declaration may itself be taken as a communication of an intention not to create a prescription. 

(134) M. McDOUGAL, H. LASSWELL & J. MILLER, THE INTERPRETATION OF AGREEMENTS AND WORLD PUBLIC ORDER, PRINCIPLES OF CONTENT AND PROCEDURE 39 et. seq. (1967) 


Certain postwar policies were again enunciated by the three major Allies -- the United States, the United Kingdom, and the Union of Soviet Socialist Republics -- at Potsdam in 1945. The concluding Potsdam Declaration of July 26, 1945, contained, in Section eight, a confirmation of the Cairo Declaration: 

	      The terms of the Cairo Declaration shall be carried out and Japanese sovereignty shall be limited to the islands of Honshu, Hokkaido, Kyushu, Shikoku and such minor islands as we determine. (FN: 135) 


(135) 13 DEP'T STATE BULL. 137 (1945). 


Most of the reservations raised in regard to the Cairo Declaration would apply once again here. 

The Cairo and Potsdam Declarations are not, of course, meaningless, for they patently communicated something. It remains to assess, for our purposes, the content and intensity of that communication, and whether the expectations generated thereby may be said to have created an international title. In particular, we must ask whether or not they conformed to temporally relevant international norms. A number of lines of reasoning press us to the conclusion that Cairo and Potsdam did not, indeed could not, create an international title, but as most a sort of jus ad rem, a claim on other Allies to participate at some future time in the perfection of a title in conformity with the law. 

The primary reasons why Cairo and Potsdam could not create international title stem from (i) the capacity of the declarants and (ii) the environing international norms which prevailed at the time. As to the capacity of the declarants, three states were simply not empowered under the principles and peremptory procedures of the Covenant of the League of Nations then in force, to decide that the territory held, and formerly recognized as validly so held by another, could now be forcibly removed from that state. (FN: 136) Such incapacity could not be cured by the allegation that the territories to be transferred were in fact "stolen," unless and until that allegation was established authoritatively under the principles and procedures of the Covenant. It follows that while Cairo might have validly established longer range trilateral territorial intentions, it could not establish title, because under international law the parties to it lacked the capacity to do this. 

(136) See LEAGUE OF NATIONS COVENANT, preamble: "The maintenance of justice and a scrupulous respect for all treaty obligations in the dealings of organised peoples with one another." Note also that the Covenant in its inventory of penalties for non-compliance, makes no mention whatsoever of territorial disruptions. Id. art. 16. See J. KNUDSON, A HISTORY OF THE LEAGUE OF NATIONS 373 - 83 (1938). See also LEAGUE OF NATIONS OFF. J., Spec. Supp. No. 101, at 87 - 88 (1932). Even prior to the Covenant, a conspiracy among two or three states to dismember another state could not eo ipso be a ground for title. If title vested at all, it vested by a subsequent successful conquest. Cf. 1 OPPENHEIM INTERNATIONAL LAW (8th ed., 1955), at 566 et. seq. As to the purported lawfulness of such an act after 1919, see Briggs, Non-Recognition of Title by Conquest and Limitations on the Doctrine, 1940 PROCEEDINGS AM. SOC. INT'L L. 72 et. seq.
excerpted from: 
Who Owns Taiwan: A Search for International Title, by Lung-chu Chen and W. M. Reisman, The Yale Law Journal, Vol. 81, No. 4, March 1972, pages 634 – 638
Chapter 8

The Japanese Act of Surrender TC "Chapter 8  The Japanese Act of Surrender" \f C \l "1" 


In view of the Chinese claim that the surrender of Japan amounted to a transfer of sovereignty over Formosa and the Pescadores (aka "Taiwan"), it seems surprising that little attention is given by China to the Japan surrender documents and the events surrounding the surrender. Instead, the legal basis for China's claim to sovereignty over Taiwan rests almost entirely on the Cairo Declaration, a non-binding press release, issued unilaterally by a group of belligerents years before victory over the enemy was certain. An examination of the Act of Surrender in the China Theatre and other surrender documents may illuminate the situation: 

(1) The Act of Surrender, and SCAP General Order no. 1, authorised the surrender of Japanese forces, not Japanese territories. The Act and the General Order were military directives, establishing procedures for demobilising Japanese forces. They were not meant to settle political issues. The assignment of members of the Allied coalition to disarm Japanese forces in certain areas in no way implied the members' permanent possession of those areas, no more so than General Ho Ying-chin's memorandum partitioned China amongst fifteen generals. 

(2) The Act of Surrender authorised the surrender of Japanese forces to Chiang Kai-shek as Supreme Commander of Allied Forces in the China Theatre, not to the National Government of the Republic of China. This is clear from paragraph 1 of the Act, which states: 

[T]he Supreme Commander for the Allied Powers, having directed by his General Order no. 1 that the senior commanders and all ground, sea, air and auxiliary forces within China excluding Manchuria, Formosa and French Indo-China north of 16 degrees north latitude shall surrender to Generalissimo Chiang Kai-shek.

Thus, the Act derives its authority directly from an order issued by General MacArthur, an order issued pursuant to the Instrument of Surrender signed in Tokyo Bay, which declares: 

We [Hirohito] hereby command all civil, military and naval officials to obey and enforce all proclamations, and orders and directives deemed by the Supreme Commander for the Allied Powers to be proper to effectuate this surrender and issued by him or under his authority and we direct all such officials to remain at their posts and to continue to perform their non-combatant duties unless specifically relieved by him or under his authority. 
So any directive made to effectuate the surrender of Japanese forces was made under the authority of the Supreme Commander for the Allied Powers. Nowhere in the Act is the Chinese government or the Chinese state ever mentioned; only the Generalissimo and SCAP are. 

[Aside: Hirohito was so reluctant to recognise defeat at the hands of the Chinese that in his rescript issued upon accepting the terms of surrender on 15 August 1945, he stated " ... we are about to make peace with the United States, Britain, the Soviet Union, and Chungking", i.e. with the three states and the Supreme Allied Headquarters in the China Theatre, not China] 

(3) Taiwan was not considered Chinese territory in the Act of Surrender. It was distinguished from China, and listed alongside French Indochina as an area to be disarmed by Chiang Kai-shek. Chiang was authorised to accept the surrender of Japanese forces in three areas: China, Formosa, and French Indochina north of the 16th parallel. Japanese possessions considered for transfer to China, such as Port Arthur, were not separately mentioned in the Act because they fell under the definition of China. 

Moreover, General Ho Ying-chin's memorandum, which, in great detail, assigns forces to accept the surrender of the Japanese in China and Indochina, is silent on Formosa. It appears that as late as mid-August 1945, Formosa, which like the Ryukyus fell in the Pacific, not China, Theatre of Operations, was contemplated as being under the jurisdiction of the United States Navy. 

(4) Although Chiang was not authorised to accept the surrender of Japanese forces in Manchuria, the Act of Surrender acknowledged Chinese claims, by specifically excluding the region from areas in China to be demobilised by Chiang ("China, excluding Manchuria"). China did not renounce sovereignty over Manchuria, despite this exclusion agreed to by the Generalissimo. Neither did the Soviet Union claim a transfer of sovereignty when her forces occupied the region. No similar implications are made in the Act about potential Chinese claims to Taiwan or Indochina.
(5) China did not acquire sovereignty over Indochina north of the 16th parallel, although Chiang Kai-shek was authorised to accept the surrender of Japanese forces there. Neither did the United Kingdom acquire sovereignty over Indochina south of the 16th parallel, although she was authorised to accept the surrender of Japanese forces there. China's claim that by accepting the surrender of Japanese forces on Taiwan, Chiang's forces had acquired sovereignty over the island for China is severely weakened by the fact that she does not make a claim for Indochina based on the same principle.

(6) The deployment of over 50,000 United States Marines, who accepted the surrender of over half a million Japanese troops in north China, did not injure China's claim of sovereignty over those areas. The presence of these forces in China for four years did not operate to transfer sovereignty over areas of China to the United States, just as the presence of Chiang Kai-shek's troops on Taiwan did not transfer sovereignty of the island over to him or China. 

Conclusion 

Neither the circumstances surrounding Japan's surrender in 1945 nor the provisions of the surrender documents evidence, or even suggest, that Japan transferred sovereignty over any of her former possessions as a result of her defeat in war. 

China, unlike the other Allies, did not prevail against and displace Japan in any of her former possessions. Indeed, at the end of the war, she was on the brink of national annihilation. Aside from conquest, no other method for acquiring sovereignty applies in the period in question. Japan did not cede territories by her surrender; she would do that in the 1951 Peace Treaty, which came into force on April 28, 1952. No sovereignty issues with respect to former Japanese possessions were addressed until the 1951 Peace Treaty. 

Japan did temporarily yield authority to exercise some of the rights of sovereignty over herself at the end of the war, not to any state, but to the Allies collectively: 

"The authority of the Emperor and the Japanese Government to rule the state shall be subject to the Supreme Commander for the Allied Powers who will take such steps as he deems proper to effectuate these terms of surrender." (Instrument of Surrender)

Her pre-war possessions were also occupied by forces that acted on behalf of the Allies. Manchuria and northern Korea did not become Soviet territory; southern Korea, Japan proper, the Ryukyus and the Japanese mandate in the Pacific did not become United States territory; and Taiwan did not become Chinese territory. Paradoxically, China, the only Ally not to have prevailed against Japan, is also the only one making claims on occupied territories entrusted to her.                                                                                                   

excerpted and adapted from:
The Surrender of Japanese Forces in China, Indochina, and Formosa,     Taiwan Documents Project,         http://www.taiwandocuments.org/          last update: 2002 
	under the specifications of the 1952 SFPT


Chapter 9
The Territorial Cession of Taiwan TC "Chapter 9  The Territorial Cession of Taiwan" \f C \l "1" 
Based on the previous examples of California, Puerto Rico, and Cuba, as well as the additional exhaustive clarifications presented previously, the following authoritative commentary on the legal status of (1) Taiwan and (2) the ROC, can be offered. 

Overviewing the situation of Taiwan during WWII in the Pacific, the United States was the conqueror and therefore will be the (principal) occupying power. 
The military occupation of Taiwan began with the surrender of Japanese troops on Oct. 25, 1945.  The administration of Taiwan was conducted separately from that of metropolitan Japan.  Military occupation is conducted under military government, and so United States Military Government jurisdiction over Taiwan territory has begun as of this date. However, the military occupation of Taiwan has been delegated to the representatives of Chiang Kai-shek, who call themselves the “Republic of China.” 

Taiwan was sovereign Japanese territory until the coming into force of the San Francisco Peace Treaty (SFPT) on April 28, 1952.  According to the terms of Article 2(b) of the Treaty, Japan ceded Formosa and the Pescadores (aka “Taiwan”) but no "receiving country" was specified. 
Article 2(b): Japan renounces all right, title and claim to Formosa and the Pescadores.
China, a non-party to the treaty, did not receive "any right, titles or benefits" under the SFPT except as specifically provided in Article 21. Specifically, China, a non-party, was not entitled to any benefits under Article 2(b) dealing with the territory of Taiwan. The 48 parties to the SFPT chose not to give any “right, title [or] claim to Formosa and the Pescadores” to China. 
While SFPT Article 2(b) did not designate a recipient of "all right, title and claim to Formosa and the Pescadores," Article 23(a) confirmed the US as "the principal occupying power" with respect to the territories covered by the geographical scope of the SFPT, including "Formosa and the Pescadores." 
SFPT Article 4(b) further confirmed the jurisdiction of the United States Military Government (USMG) over Taiwan. Military government is the form of administration by which an occupying power exercises governmental authority over occupied territory. 
Article 4(b): Japan recognizes the validity of dispositions of property of Japan and Japanese nationals made by or pursuant to directives of the United States Military Government in any of the areas referred to in Articles 2 and 3. 
The Treaty of Peace between the ROC and Japan (aka the "Treaty of Taipei"), entered into force on August 5, 1952, did not transfer sovereignty over Taiwan from Japan to China either.
We can construct a timeline for the military occupation of Taiwan as follows.

Oct. 25, 1945:   This is the beginning of the belligerent occupation and the beginning of USMG jurisdiction over the territory.  The military occupation of Taiwan has been delegated to the Chinese Nationalists (ROC). The United States is the principal occupying power.  The Chinese Nationalists under Chiang Kai-shek are a subordinate occupying power.  This is a principal-agent relationship.

April 28, 1952    This date marks the coming into force of the peace treaty, and the beginning of the “friendly occupation.” (“Friendly occupation is also called “the civil affairs administration of a military government”)

--- ---- -----       There has been no announcement of the end of USMG jurisdiction over Taiwan by the US Commander in Chief. Hence, USMG jurisdiction over Taiwan continues to be active, and has not yet been supplanted by a (locally formed) civil government for the territory.  However, Taiwan continues to be governed by the ROC government in exile.   
In other words, in the period of April 28, 1952, to the present, no civil government operations recognized by the principal occupying power (i.e. the United States) in Taiwan, which would serve to supplant United States Military Government in the island, have begun. 

To put this another way, if USMG jurisdiction over Taiwan had already ceased, then the political branches of the United States government would either (a) recognize the geographic area of Taiwan as an independent sovereign nation (under some particular nomenclature), or (b) would recognize Taiwan as part of another independent sovereign nation. 

However, the US Executive Branch continues to proclaim that the status of Taiwan is undetermined.  

Thus, we can clearly see that -- the territorial cession of Taiwan is being held under the jurisdiction of USMG until final determination of its political status. 
Conclusion 

By carefully examining the specifications of the Senate-ratified San Francisco Peace Treaty and the historical record, we can obtain the same Concise Statement of Taiwan’s International Legal Position which was offered initially in this Report. 

Since the SFPT cession from Japan effective April 28, 1952, Taiwan has remained as “occupied territory.” There has been no change in this legal status to date. 
The United States of America is the principal occupying power. A US federal agency called the “United States Military Government” (USMG) has jurisdiction rights over Taiwan territory.  In other words, Taiwan is occupied territory of the United States of America.  (This is, however, certainly not equivalent to saying that “Taiwan is part of the United States.”)

The legal status of Chiang Kai-shek’s military troops and government officers (commonly referred to as: “Republic of China”) in Taiwan is 
1. subordinate occupying power, beginning Oct. 25, 1945, 

2. government in exile, beginning mid-December 1949.
In other words, the ROC is exercising delegated administrative authority for the military occupation of Taiwan.  However, there has been no transfer of the territorial sovereignty of Taiwan to the ROC.  As occupied territory, the final political status of Taiwan remains to be determined.
However, during this period of time the native Taiwanese people should be allowed to come together to form their own civil government under USMG. 

Comparative data for Okinawa (aka “the Ryukyu Islands”) under the SFPT

Article 3: Japan will concur in any proposal of the United States to the United Nations to place under its trusteeship system, with the United States as the sole administering authority, Nansei Shoto south of 29deg. north latitude (including the Ryukyu Islands and the Daito Islands), Nanpo Shoto south of Sofu Gan (including the Bonin Islands, Rosario Island and the Volcano Islands) and Parece Vela and Marcus Island. Pending the making of such a proposal and affirmative action thereon, the United States will have the right to exercise all and any powers of administration, legislation and jurisdiction over the territory and inhabitants of these islands, including their territorial waters.
Explanatory Notes: Although elevated to the status of a UN trusteeship, the Ryukyu Island group continued under the jurisdiction of USMG.  In regard to the final disposition of the Ryukyus, the Office of US High Commissioner on Okinawa (Ryukyus) ceased on May 15, 1972 when the sovereignty of the island chain was transferred to Japan. In other words, USMG jurisdiction over this Article 3 territory was supplanted by a Japanese civil government. This date of May 15, 1972 was fully announced and widely publicized, and indeed has become part of the historical and legal record. 

Contrastingly, as analyzed above, no announcement of the end of USMG jurisdiction over the Article 2(b) cession of "Formosa and the Pescadores" has been forthcoming.
Chapter 10
Collected Essays TC "Chapter 10  Collected Essays on the True Legal Relationship" \f C \l "1"  

on the 

True Legal Relationship

between

Taiwan and the USA

Taiwan's International Legal Position:
A Defining Moment? TC "Taiwan's International Legal Position: A Defining Moment?" \f C \l "2" 
Many people claim that Taiwan is independent, others say that it is a part of China. However, in the last few years another explanation has emerged, and it is gaining more and more adherents. Under this explanation, since 1952 Taiwan has actually remained under the jurisdiction of the military arm of the US government. 

During a mid-December 2007 visit to Taiwan, Stephen Yates, former deputy assistant for national security affairs to US Vice President Dick Cheney and now president of DC Asia Advisory consulting group, stated that Taiwan officials can ask for clarification on US policy in matters that affect Taiwan's international status and participation in international organizations. Such remarks should come as good news to the Taiwanese people, who often consider the US Executive Branch's many pronouncements on Taiwan to be contradictory and even outright baffling. Of course, different political groups in Taiwan are not without their contradictions as well, with little consensus on Taiwan's present status and desired future path for development. Some local parties insist that Taiwan is "already an independent nation while others loudly proclaim the island to be "an integral part of China." However, during the past several years, a third explanation has gained more and more proponents. This new, explanation maintains that Taiwan is occupied territory of the USA. In more technical terminology, this means that Taiwan is a US overseas territory under the jurisdiction of the United States Military Government (USMG). Below, we will refer to this as the "occupation theory."
Those who discount this reasoning are hard pressed to clarify why it so perfectly explains the many puzzling aspects of the US policy on Taiwan. While Mr. Yates is not known to be proficient in analyzing Taiwan's international legal status from this angle, the following brief overview illustrates the depth of the analysis, and will no doubt come as a surprise to most commentators on the US -- Taiwan -- PRC triangular relationship. 


CRS Report 

In July 2007 the Congressional Research Service (CRS) published a report for the US Congress entitled "Evolution of the One China Policy." In the Summary at the beginning of that report the following points were made -- 
(1) The United States did not explicitly state the sovereign status of Taiwan in the three US-PRC Joint Communiques of 1972, 1979, and 1982. 
(2) The United States "acknowledged" the "One China" position of both sides of the Taiwan Strait. 
(3) US policy has not recognized the PRC's sovereignty over Taiwan; 
(4) US policy has not recognized Taiwan as a sovereign country; and 
(5) US policy has considered Taiwan's status as undetermined. 

Although many people are confused about the content of the "One China Policy," it merely says that the PRC is the sole legitimate government of China. That is all that it says. To date, the US has not recognized the PRC's sovereignty over Taiwan. Moreover, any overseas territory under the jurisdiction of USMG must be said to have not reached a "final political status," remaining as "undetermined." Hence, the "occupation theory" does not present any contradiction to the above mentioned findings in this CRS Report. 

What about the Three Noes of President Clinton? He said: "We don't support independence for Taiwan; ... or 'two Chinas'; or 'one Taiwan, one China'; ... and we don't believe that Taiwan should be a member in any organization for which statehood is a requirement." There is no contradiction there either. A brief historical overview shows how all the seemingly puzzling facts of Taiwan's recent 125 years of history can be assembled together quite nicely under the "occupation theory."

Historical and Legal Overview
The Qing Dynasty ceded Taiwan to Japan in 1895. After the US Congress declared war on the Japanese Empire on Dec. 8, 1941, all military attacks against (Japanese) Taiwan were conducted by US military forces. After the Japanese surrender, the USA had the obligation to occupy Taiwan and deal with reconstruction issues. However, in General Order No. 1 of Sept. 2, 1945, General Douglas MacArthur directed Chiang Kai-shek (of the Republic of China) to go to Taiwan and accept the surrender of Japanese troops. 

Although the surrender ceremonies were ostensibly conducted on behalf of the Allies, the ensuing military occupation of Taiwan is being conducted on behalf of the principal occupying power -- the United States of America. Then in late 1949, the Republic of China (ROC) moved its central government to occupied Taiwan and became a government in exile. Under this analysis, "Taiwan" today is merely a geographical term, not the name of a country. 

The highest ranking document of international law in regard to Taiwan's current legal status is the Senate-ratified San Francisco Peace Treaty (SFPT) of April 28, 1952. In this treaty, Japan renounced all claims to Taiwan, but no receiving country was specified. However, the treaty does recognize the USA as the principal occupying power in Article 23, and then in Article 4b states that the USMG has jurisdiction over Formosa and the Pescadores. 

The Aug. 5, 1952 peace treaty between the Republic of China and Japan is also called the Treaty of Taipei. In that treaty, the arrangements of the SFPT are fully recognized. In fact, the Treaty of Taipei is just a subsidiary treaty under SFPT Article 26. So, the terms of these two treaties do not result in any contradiction with the "occupation theory." 

The 1955 Mutual Defense Treaty between the United States of America and the Republic of China gives further support. The US Senate's Committee on Foreign Relations issued a report on Feb. 8, 1955 which specified: "It is the view of the Committee that the coming into force of the present treaty will not modify or affect the existing legal status of Formosa and the Pescadores." (source: Appendix 17 -- Report on Mutual Defense Treaty with the Republic of China, U.S. Senate, Committee on Foreign Relations (1955)) 

Dwight D. Eisenhower made significant comments in 1963. He stated that: "The Japanese peace treaty of 1951 ended Japanese sovereignty over the islands but did not formally cede them to 'China,' either Communist or Nationalist." (source: Mandate for Change 1953-1956, by Dwight D. Eisenhower, published in 1963 by Doubleday & Co., New York, page 461.) 

On Oct. 25, 2004, (former) Secretary of State Colin Powell said: "Taiwan is not independent. It does not enjoy sovereignty as a nation." On Aug. 30, 2007 Dennis Wilder, National Security Council Senior Director for Asian Affairs said: "Taiwan, or the Republic of China, is not at this point a state in the international community. The position of the United States government is that the ROC -- Republic of China -- is an issue undecided, and it has been left undecided, as you know, for many, many years."  The statements of these these high ranking officials don't contradict the "occupation theory" in even the slightest way. 

What about the Taiwan Relations Act, which is domestic legislation of the USA. Under the TRA the United States treats Taiwan as a "foreign state," however in terms of foreign relations, we know that the US Executive Branch does not consider Taiwan to be an independent sovereign nation. Taiwan is thus "foreign in a domestic sense," which is precisely the description attached to the United States' newly acquired insular possessions of Puerto Rico, Guam, Cuba, and the Philippines after the Spanish American War of 1898. 


Spanish American War Comparisons 

Importantly, a review of the history of these four Spanish American War cessions all show that USMG jurisdiction did not end with the coming into force of the peace treaty, but continued until supplanted by a fully recognized civil government. The ROC is a government in exile of China, but a close overview of the historical and diplomatic record shows that it has never gained the legal status of "the recognized civil government of Taiwan." That is one of the major reasons why the President Carter broke diplomatic relations with the ROC as of Dec. 31, 1978. 

Theory vs. Fact 

In conclusion, it is important to clarify that the Taiwan question is not an issue which has grown out of the Chinese civil war in the late 1940's. As outlined above, a close examination of the legal and historical record shows that the Taiwan question is an issue left over from WWII in the Pacific. With no "civil government" having supplanted USMG jurisdiction over Taiwan from the WWII period to today, legally speaking Taiwan is still occupied territory of the USA! 

Beginning in the Fall of 2007, organizers of the Taiwan Civil Government filed Freedom of Information Act requests with the Dept. of State and the National Archives and Records Administration (NARA). The weight of the assembled evidence persistently reveals that the "occupation theory" is no longer theory, but fact. 
Contradictions in the US Taiwan policy TC "Contradictions in the US Taiwan policy" \f C \l "2" 
Taipei, Taiwan — The US executive branch continues to oppose moves by the Republic of China on Taiwan to obtain a seat in the United Nations, saying that such membership is only open to sovereign nations. The recognition of Taiwan as a sovereign entity would upset a basic premise of former US President Bill Clinton's "three noes policy" -- specifying no support for "one Taiwan, one China" -- which continues to be respected in the Bush White House. 

In the view of the Taiwanese people, Taiwan already has a distinct international personality, distinct from the People's Republic of China, and therefore should be allowed to participate in world affairs on an equal basis with other nations. According to the logic of Taiwan officialdom, Taiwan has never been under the jurisdiction of the PRC, and therefore it is clearly an independent nation. After all, didn't Taiwan join the World Trade Organization as an independent entity? 

However, a close review of the historical record shows that Taiwan joined the WTO as an independent customs territory, not as a sovereign state. Although many Taiwanese would argue that such semantic differences are simply due to international political squabbles and pressure from the PRC, in fact there is a much deeper significance in Taiwan's WTO membership nomenclature. 

Specifically, the terminology of "independent customs territory" arises from the law of military occupation. Has Taiwan ever been under military occupation? The answer island. That date only marked the beginning of the military occupation of Taiwan. 
 is clearly yes, since none of the Allies recognized any transfer of the sovereignty of Taiwan to the Republic of China government upon the Oct. 25, 1945, surrender ceremonies for Japanese troops on the
The Chinese on both sides of the Taiwan Strait have always been vociferous in their propaganda regarding the events of that October date, stating that the Cairo Declaration, the Potsdam Proclamation, and the Japanese surrender documents clearly authorized the return of Taiwan to China. However, such "statements of intent" don't have the force of treaties, and hence don't carry the legal weight necessary to authorize any transfer of sovereignty under international law. Transfers of the sovereignty of territory have to be stated in a treaty. In other words, the aforementioned three documents do not affect the application of the law of military occupation, which obtained full validity after the close of the Napoleonic wars, and was later codified in the Hague Conventions of 1907. 

What about the premise that Taiwan is active in the present era. 
 is conducted under "military government," so in order to prove such a premise, it would be necessary to show that some country's military government's jurisdiction over Taiwan is still under military occupation in the present era? Is that arguable? Military occupation
An examination of the San Francisco Peace Treaty of 1952 provides the answer. Although Taiwan was ceded by Japan in Article 2b without the specification of a "receiving country," Article 23 specifies the United States of America as the "principal occupying power," and Article 4b states that the dispositions of Article 2 and 3 "property" are subject to the determination of the United States Military Government. 

"Property" includes the concept of "title." Looking at the Article 3 territories (containing the Ryukyu Islands, Daito Islands, Bonin Islands, Rosario Island, the Volcano Islands, etc.), the US military authority clearly included disposition of their territorial title. More specifically, these islands were returned to Japan, which means that Japanese civil government supplanted US jurisdiction. 

The Republic of China was entrusted with authority over Formosa and the Pescadores as based on the specifications of General Order No. 1 of Sept. 2, 1945, is no record of any "civil government" structure functioning in Taiwan which has supplanted the US military jurisdiction over "Formosa and the Pescadores." Nor has there been any US government announcement of the end of US jurisdiction over these territories. 
 issued by General Douglas MacArthur. Importantly, in the period from 1952 to the present, there
By contrast, the end of US military jurisdiction over each of the San Francisco Peace Treaty Article 3 territories was formally announced. Moreover, looking back at the historical record, the end of US military jurisdiction over each of the territories ceded in the Spanish American War and the Mexican American War was formally announced as well. 

With reference to the functioning of the US Military Government in overseas territories, it is occupied territory of the United States. 
 is not a country, it is the sole legitimate government of China, but "China" does not include Taiwan. Taiwan cannot gain a seat in the United Nations because it is correct. The Republic of China became a government-in-exile when it moved its central government to occupied Taiwan in mid-December 1949. The People's Republic of China is clear that the "one China policy" as espoused by the United States
However, with the above recognition, a number of contradictions in the US executive branch's handling of the Taiwan issue now emerge, and will require immediate remedial action. First, since The Hague and Geneva Conventions forbid military conscription in occupied territory, and the US Constitution specifies a "common defense" for all areas under US jurisdiction, arms sales to Taiwan by the US government must be suspended. 

Second, the United States should not be accepting Republic of China passports held by native Taiwanese persons as valid travel documents. After all, Taiwan does not belong to the Republic of China. Third, US officials should be explaining to all interested parties that at present, "self-determination" in the Taiwan context means forming a new "Taiwan civil government" under the US Military Government, and making preparations to call a Taiwanese constitutional convention under US administrative authority. 

Meanwhile, the US Congress should rectify the name of Taiwan through appropriate legislation, and the nomenclature of "Republic of China" should be restricted to use in the areas of the Kinmen (Jinmen) and Mazu island groups. 

Understanding Taiwanese and US relations TC "Understanding Taiwanese and US relations" \f C \l "2" 
Since the break in relations with the Republic of China (ROC) in late 1978, and the implementation of the "Taiwan Relations Act" in 1979, Congressional hearings on the the Taiwan question consistently overlook one important legal document. That document, the Senate ratified San Francisco Peace Treaty (SFPT) of 1952, is in fact the highest ranking item of US constitutional law in the post-WWII era regarding the status of Taiwan.

US policy, as clarified by President Clinton in 1998 stated that: "We don't support independence for Taiwan; . . . or 'two Chinas'; or 'one Taiwan, one China'; . . . and we don't believe that Taiwan should be a member in any organization for which statehood is a requirement." The PRC reaction was quick and straightforward, as officials ther quickly pointed out that Mr. Clinton's statements could only permit one possible interpretation: namely, if Taiwan lacks the qualifications necessary for independence or statehood, (as witnessed by the United Nations' yearly refusal to admit Taiwan for membership), and since the US has recognized the PRC as the sole legal government of China, the US necessarily must agree that Taiwan is a province of the PRC.

However, in study of fifty key elements of US policy in regard to Taiwan's legal status released by the Taiwan Civil Alliance in 2007, less than 20% corresponded to the theory that Taiwan is a province of China. Contrastingly, over 90% corresponded to an interpretation which flows from a reading of the historical and legal record from the point of view of "the laws of war" and "military jurisdiction under the US Constitution." That interpretation says that Taiwan is occupied territory of the United States of America.

The mental blocks for most people in accepting such a conclusion are (1) confusing the surrender ceremonies with the military occupation, and (2)failing to recognize that the military occupation of a particular area can be delegated to other country's troops. In other words, under General MacArthur's General Order No. 1 of Sept. 2, 1945, surrender was to the Allies, and the United States was the legal occupier (aka "principal occupying power.") The Chinese Nationalists under Chiang Kai-shek were still officially subject to the supreme authority of General MacArthur, who was the Commander in Chief of US Armed Forces in the Far East. It was the United States Military Government (USMG) whom was legally occupying Japan and her territorial dependencies like Taiwan.

In a June 14, 1951, near-final draft of the Japanese Peace Treaty, the formula that Japan would renounce all right, claim, and title to "Formosa and the Pescadores," with no receiving country being specified, was adopted. State Dept. officials commented that: "It is the United States view, reflected in the treaty, that Japan should be required to renounce its rights in South Sakhalin and the Kuriles but that disposition of these territories should not be made by the treaty. This formula is consistent with that for Formosa, but is based on different considerations. The reason for leaving the disposition of Formosa undetermined is that conflicting interests prevent agreement on what the disposition should be."

Twenty years later, a July 13, 1971, State Dept. "Memorandum on the Legal Status of Taiwan" amplified this by stating: "Pursuant to Japanese Imperial General Headquarters General Order No. 1, issued at the direction of the Supreme Commander for the Allied Powers, . . . . . Continuously since that time, the Government of the Republic of China has occupied and exercised authority over Formosa and the Pescadores."

Unfortunately, in reviewing State Dept. documents regarding Taiwan from the 1940's to the present, the lack of understanding of "the laws of war" and "military jurisdiction under the US Constitution" is all too apparent. In the above quotation, although the ROC's status in Taiwan is characterized as "military occupation," the clear implication is that the ROC is "the occupying power." But that is incorrect. The United States is the legal occupier. The SFPT has clauses which identify the United States as the "principal occupying power," and state that USMG has the right to dispose of Formosan/Pescadorean "property," which would include territorial title.

As with other territorial cessions like Cuba and the Philippines which have come under some form of US jurisdiction after war, any path toward formal statehood would have to begin with the local populace forming their own civil government. That is not a change in the status quo, but a clarification of it. As an overseas territory under the jurisdiction of the US, the Taiwanese have fundamental rights under the US Constitution. To date, these rights have been denied for over 50 years.

Hence, the first step in insuring continued democratic development in Taiwan is not to push for United Nations membership, because from the historical and legal record it is clear that Taiwan is not yet a "country." The first step is to authorize the Taiwanese people to form their own civil government. Why the State Dept. has failed to coordinate this issue in the period of 1979 to the present is a mystery.

What was Taiwan's legal status after WWII? TC "What was Taiwan's legal status after WWII?" \f C \l "2" 
Many people contend that Taiwan was "returned" to China in 1945. In order to discuss this issue, we need to consider the following: Is there any international law or international treaty which can prove that Taiwan has been incorporated into Chinese territory in the period of 1945 to the present? 

Also important in answering this question is the concept of the "successor government theory." This is explained as follows.

The people who established the People's Republic of China (PRC) as a country were the Chinese citizens in mainland China, and these same people were indeed the original citizens of the Republic of China (ROC).
The final period of the civil war in Mainland China saw the saw the founding of the PRC on Oct. 1, 1949, with the KMT/ROC government officials fleeing to Taiwan in December of that year. Hence, effectively speaking, the ROC was put out of existence when the PRC was founded on Oct. 1, 1949, and the PRC drafted a new constitution for China.

Under international law this is significant, because it means that the PRC has succeeded the ROC, and therefore the PRC government gains the rights to all assets that the ROC government had.

The "successor government theory" began to be applied in the late 1940's in regard to the domestic Chinese political situation. Obviously, more and more people accepted the legitimacy of this theory when the ROC was expelled from the United Nations in October 1971, and when the United States announced its impending break in relations with the ROC in December 1978. 

Today many people would say that this "successor government theory" defines the legal reality of the world situation in which we live here in the 21st century. In other words, the PRC has succeeded the ROC in the international community as the sole legitimate government of China, and therefore (in their view) Taiwan belongs to the PRC.

A Flaw in the "Successor Government Theory"

Is there a flaw in this argument? Yes, there is. The flaw is "Taiwan Retrocession Day." Specifically, Chinese officials on both sides of the Taiwan Strait have always stressed that the surrender ceremonies on Oct. 25, 1945, resulted in Taiwan's sovereignty being transferred to China. However, the Allies did not recognize any such transfer of sovereignty. Nor does international law allow the surrender ceremonies to be interpreted in such a way. 

Legally speaking, the completion of the surrender ceremonies merely means that the military occupation of Taiwan has begun. Under international law, "military occupation" does not transfer sovereignty; hence the claim that Oct. 25, 1945 is "Taiwan Retrocession Day" is simply Chinese propaganda. Realization of the true significance of the events of this October day is important if we want to understand the proper scope of application of the "successor government theory."

Additionally we have to recognize that the territorial sovereignty of "Formosa and the Pescadores" was not transferred to the ROC in the post war treaty, i.e. the San Francisco Peace Treaty (SFPT) of April 28, 1952. So, the ROC in Taiwan is a government without a "territory."

The Hague and Geneva Conventions and the One China Policy

Under the Hague and Geneva Conventions, details such as "Who surrendered to whom," or "Who defeated whom," are not particularly significant. The key point is: "Who is the occupying power?" It is a matter of historical record that all military attacks against targets in Formosa and the Pescadores during the WWII period were conducted by United States military forces. Hence, the United States is "the conqueror." Under the customary laws of warfare of the post-Napoleonic period, the United States will be "the (principal) occupying power."

From this perspective, the military troops under Chiang Kai-shek are only exercising delegated administrative authority for the military occupation of Taiwan beginning Oct. 25, 1945. They have effective territorial control over Taiwan, but there has been no transfer of sovereignty. Later, when the KMT/ROC government officials fled to Taiwan in late 1949, they became a government-in-exile.

In the SFPT of 1952, there was no transfer of sovereignty of "Formosa and the Pescadores" to the Republic of China. Hence, up to the present day, the Republic of China in Taiwan is merely continuing to fulfill its dual roles of (1) subordinate occupying power beginning Oct. 25, 1945, (2) and government-in-exile beginning mid-Dec. 1949.

With a realization of these facts, we can clearly see that the PRC is the "sole legitimate government of China," and therefore the One China Policy is essentially correct. Taiwan remains under the administrative authority of "the principal occupying power" (the United States), because military occupation is, fundamentally, a transitional period, or a period of interim (political) status. To put this in perspective, an examination of the Truman Statement of June 27, 1950, the SFPT, and all other relevant legal (or quasi-legal) pronouncements up to the present day, it is clear that Taiwan has not yet reached a final political status.

At the same time, we must be careful to realize that the One China policy cannot be interpreted to mean that Taiwan is already a part of China. This was confirmed in President Reagan's "Six Assurances" of July 14, 1982, and more recently in a Congressional Research Service report China/Taiwan: Evolution of the "One China" Policy (July 9, 2007), but the legal rationale for such an interpretation goes back many decades. Indeed, this rationale was conveyed in a "top secret" State Department position paper to Secretary of State John Foster Dulles in October 1954, which noted that the "future" status of Taiwan and the Pescadores "was deliberately left undetermined, and the US as a principal victor over Japan has an interest in their ultimate future. We are not willing that that future should be one which would enable a hostile regime to endanger the defensive position which is so vital in keeping the Pacific a friendly body of water." See Foreign Relations of the United States, 1952-1954, Volume XIV, China and Japan (Part 1) (Washington: US Government Printing Office, 1985), p. 760.

With reference to US State Dept. documents, the Congressional Research Service's report China/Taiwan: Evolution of the "One China" Policy, and other relevant data, Senior Research Fellow in Asian Studies at The Heritage Foundation John J. Tkacik, Jr. concludes that: "For more than six decades, the United States has explicitly declined to recognize Chinese' sovereignty over Taiwan, even under the 'Republic of China.' " See "Taiwan's Elections: Sea Change in the Strait," Heritage Foundation WebMemo No. 1865, March 24, 2008.

The US State Department's webpage - Background Note: Taiwan

The author is fully aware that the US State Department's webpage on Taiwan contains the sentence "At the end of World War II in 1945, Taiwan reverted to Chinese rule." However, the author must point out that this webpage was written by civilian scholars, who lack any in-depth knowledge of the customary laws of warfare of the post-Napoleonic period. This lack of knowledge is quickly shown by noting that under international law, a war cannot be said to have ended until the peace treaty comes into effect. Hence, World War II in the Pacific did not end in 1945, but only in 1952, with the coming into force of the peace treaty. In other words, the statement that "At the end of World War II in 1945, Taiwan reverted to Chinese rule" is erroneous.

In fact, the view of the US government in the intermediate post-war period was typified by a statement on April 11, 1947 of then Acting Secretary of State Acheson, in a letter to Senator Ball, that the transfer of sovereignty over Formosa to China "has not yet been formalized." In other words, under international law, the date of Oct. 25, 1945, only marks the beginning of the belligerent occupation of Taiwan.

Moreover, in a US State Dept. memorandum of September 19, 1949 to Ambassador Jessup, concerning the "Legal Status of Formosa", the Legal Adviser made the following statement respecting the breadth of authority granted by the often mentioned inter-Allied agreements: "It is believed that the statement of the Cairo Conference was at most a declaration of intention with respect to future disposition of certain parts of the Japanese Empire, and that there is nothing in the Potsdam Proclamation, or in its acceptance by the Japanese Emperor, or in the Instrument of Surrender, which purports to make a present cession to China of sovereignty over Formosa. From the language of all of these instruments it appears that future action is contemplated, and the Japanese obligation is to take whatever action which may be required in the future to give effect to the Potsdam Proclamation, and hence to the Cairo Declaration. From the standpoint of accepted international law, any transfer of sovereignty must be upon the basis of a formal treaty or instrument to which the ceding nation is a signatory. 1 Hyde, 358-359; 1 Oppenheim, 500."

Summary and Conclusion

Taiwan remained as Japanese territory up until April 28, 1952, when it was ceded in the SFPT. Pursuant to this treaty, Japan renounced its sovereignty over Taiwan (Formosa) and title to its territory. Article 2(b) of the treaty provided, "Japan renounces all right, title and claim to Formosa and the Pescadores."

China never became a party to the SFPT. Neither the ROC government, which occupied the island of Taiwan as agent for the "principal occupying power," nor the government of PRC, which controlled mainland China, signed, ratified, or adhered to the SFPT. 

Article 25 of the SFPT specifically provided that the Treaty did "not confer any rights, titles or benefits on any State which [was] not an Allied Power [as defined in Article 23(a).] Specifically, China, a non-party, was not entitled to any benefits under Article 2(b) dealing with the territory of Taiwan (Formosa). 

The Treaty of Peace between the ROC and Japan (aka the"Treaty of Taipei"), entered into force on August 5, 1952, did not transfer sovereignty over Taiwan from Japan to China either. 

While Article 2(b) of the SFPT did not designate a recipient of "all right, title and claim to Formosa and the Pescadores," Article 23(a) of the SFPT designated the United States as "the principal occupying power" with respect to the geographic areas covered by the treaty, including "Formosa and the Pescadores." Following the entry into force of the SFPT, the government of the ROC continued to occupy Taiwan as agent for the United States, "the principal occupying power." 

SFPT Article 4(b) further confirmed the jurisdiction of the United States Military Government (USMG) over Taiwan. Military government is the form of administration by which an occupying power exercises governmental authority over occupied territory.

Hence, whether examined from the point of view of the Oct. 25, 1945, date of the surrender of Japanese troops, the December 1949 movement of the ROC central government to Taiwan, or the coming into force of the post-war peace treaties, it is clear that the ROC has never exercised sovereignty over Taiwan nor held title to its territory, and therefore native Taiwanese people cannot be correctly classified as "Republic of China citizens." Moreover, since the ROC has never held the sovereignty of Taiwan, the PRC cannot claim to own the sovereignty of Taiwan based on the "successor government theory" either. Taiwan's legal status after WWII, and indeed up to the present day, is as an overseas territory under the jurisdiction of USMG.

Since Taiwan has not yet reached a final political status, it may also be said to be undetermined. National Security Council Senior Director for Asian Affairs, Mr. Dennis Wilder, reaffirmed this on Aug. 30, 2007, when he said: "Taiwan, or the Republic of China, is not at this point a state in the international community. The position of the United States government is that the ROC -- Republic of China -- is an issue undecided, and it has been left undecided, as you know, for many, many years." 
Declaration of the Taiwan Status TC "Declaration of the Taiwan Status" \f C \l "2" 
March 29, 2006

In testimony at a hearing on Taiwan in the International Relations Committee of the House of Representatives on April 21, 2004, the Assistant Secretary of State for East Asian and Pacific Affairs reiterated the core principles of US policy toward Taiwan.  Among the most important of these was the recognition that:   

* The United States remains committed to a One China policy based on the three Joint Communiqués and the Taiwan Relations Act; 

* The US does not support independence for Taiwan or unilateral moves that would change the status quo as the US defines it; 

* For Beijing, this means no use of force or threat to use force against Taiwan. For Taipei, it means exercising prudence in managing all aspects of cross-Strait relations. For both sides, it means no statements or actions that would unilaterally alter Taiwan’s status.

However, the question immediately arises: What is Taiwan’s status?  This is a riddle which has puzzled researchers for decades, and which the US State Department has failed to clarify at any time in the post WWII period.

Yet, at this juncture, we the undersigned say with certainty that the key to solving the riddle of Taiwan’s status can be found in the writings of US Supreme Court Chief Justice Marshall, who offered this penetrating analysis in the famous American Insurance Company case (1828): 

“The Constitution confers absolutely on the government of the Union the powers of making war and of making treaties; consequently, that government possesses the power of acquiring territory, either by conquest or by treaty.”  

And more explicitly, in United States v. Huckabee (1872), the Court speaking through Mr. Justice Clifford, said: 

“Power to acquire territory either by conquest or treaty is vested by the Constitution in the United States. Conquered territory, however, is usually held as a mere military occupation until the fate of the nation from which it is conquered is determined ….. ”
Indeed, the American Insurance Company (1828) case is cited in Joseph Story’s Commentaries on the Constitution (1833), in his explanation of the scope of application of the “territorial clause” (Article 4, Section 3, Clause 2):
The Congress shall have Power to dispose of and make all needful Rules and Regulations respecting the Territory or other Property belonging to the United States …. 

and has been repeatedly cited in later US Supreme Court cases such as Fleming v. Page (1850), Downes v. Bidwell (1901), Dorr v. US (1904), and others.

Looking at the historical record, after the Japanese attack on Pearl Harbor, the United States declared war on the Empire of Japan on December 8, 1941.  During the war, all military attacks on (Japanese) Taiwan were conducted by United States military forces, so it is clear that the United States has acquired Taiwan under the principle of conquest.  

The United States is the “conqueror,” and according to the customary laws of warfare in the post-Napoleonic period, the United States will be the (principal) occupying power. 

As defined by US Supreme Court justices in Ex parte Milligan (1866), “military jurisdiction” under the US Constitution is of three kinds.  In particular, so-called “military government” is 

“to be exercised in time of foreign war without the boundaries of the United States ….. ”.  

Or, in more modern terminology, “military government” is the form of administration by which an occupying power exercises government authority over occupied territory. 

In General Order No. 1 of September 2, 1945, the United States delegated the military occupation of Taiwan to Chiang Kai-shek (aka Chinese nationalists or Republic of China). The surrender ceremonies for Japanese troops in Taiwan were held on October 25, 1945, thus marking the beginning of United States Military Government (USMG) in Taiwan.  Importantly, the authority for this occupation was handled separately from that of the four main Japanese islands.  

Under international law, and indeed under United States law, it is impossible to understand why the flag of the Republic of China has been prominently displayed everywhere in Taiwan beginning in late October 1945, and why the flag of the “conqueror” and “principal occupying power” (the United States) is not flying on any flagpole. 

As the Chinese Civil War continued to rage in those turbulent years, the People’s Republic of China (PRC) was founded on October 1, 1949, and the remnants of the Republic of China regime fled to Taiwan, an area over which their military troops were exercising military occupation under the delegated authority of the United States Military Government. 
Then in the post war San Francisco Peace Treaty, Japan renounced the territorial sovereignty of Taiwan, but no recipient country was named.  Hence, Taiwan has remained under the jurisdiction of USMG, as an interim status condition.  

In consideration that Article 6 of the US Constitution specifies that  

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land …..

we must unequivocally state that the specifications of the San Francisco Peace Treaty are binding on all US government branches, including the Executive, Legislative, and Judicial. 

And, when in the course of human events it becomes necessary for one people to dissolve the dishonest and illegal political bands which have connected them with another and to assume among the powers of the earth, the true and proper station to which the Laws of Nature and of Nature's God entitle them, a decent respect to the opinions of mankind requires that they should make clear the causes which impel them to the declaration of connectedness with their sovereign.  To this end, after a thorough review of the US Constitution, the SFPT, the Hague Conventions, the Geneva Conventions, the One China Policy, the three Joint Communiqués, and the Taiwan Relations Act, we the undersigned hold that the following facts are abundantly clear, and hereby submit these facts to a candid world:

(1) In the SFPT, the territorial sovereignty of Taiwan was not awarded to the Republic of China.  After April 1952, there is no basis under international law, or under United States law, for the Republic of China flag to be flying over “Formosa and the Pescadores” (herein referred to as Taiwan). 

(2) In Taiwan, the flag of the United States should be flying. This is because the SFPT confirms that the United States is the “principal occupying power.” Upon cession by Japan, Taiwan has by default become an overseas territory of the United States under military government.  More specifically, under the US Constitution’s territorial clause, Taiwan is “unincorporated territory under USMG,” which is correctly classified as an insular area of the United States.  A similar status was enjoyed by Puerto Rico, Guam, the Philippines, and Cuba after the Spanish American War, and prior to the beginning of “civil government” in those island groups.  

(3) The Insular Cases of the US Supreme Court clarified that even without any action by Congress, “fundamental rights” under the US Constitution apply in all insular areas. Most importantly, these so-called “fundamental rights” include the Fifth Amendment stipulations that no person shall be “deprived of life, liberty, or property, without due process of law,” and the Article 1, Section 8 provision that Congress shall “provide for the common defense.”  No overseas territories of the United States maintain their own “Ministry of National Defense,” nor have they instituted their own military conscription policies over the local populace. 
(4) The “liberty” of the Fifth Amendment includes the right to travel, and the right to travel includes the right to obtain a passport.  Based on the provisions of the SFPT and the decision in DeLima v. Bidwell (1901), “Taiwan is under the dominion of the United States.” The nationality of native persons in Taiwan is thus provided by Boyd v. Nebraska ex rel Thayer (1892) where the Supreme Court asserted that: 
“The nationality of the inhabitants of territory acquired by conquest or cession becomes that of the government under whose dominion they pass …. ” 

This determination was confirmed again in Gonzales v. Williams (1904), and amplified by the decision of US v. Wong Kim Ark (1898), where the Court held that: 

“To create allegiance by birth, the party must be born, not only within the territory, but within the ligeance of the government. If a portion of the country be taken and held by conquest in war, the conqueror acquires the rights of the conquered as to its dominion and government, ….. It is equally the doctrine of the English common law that during such hostile occupation of a territory, and the parents be adhering to the enemy as subjects de facto, their children, born under such a temporary dominion, are not born under the ligeance of the conquered.”  
(5) For native Taiwanese persons to be bona fide ROC citizens, two conditions would have to be fulfilled. First, the SFPT would have to award sovereignty of Taiwan to the ROC. Second, there would have to be a law passed in Taiwan regarding these mass-naturalization procedures, after the peace treaty came into effect on April 28, 1952. In fact, neither of these two conditions has been fulfilled.
(6) Notably, Article 4 of the ROC Constitution specifies that “The territory of the Republic of China within its existing national boundaries shall not be altered except by a resolution of the National Assembly.”  In regard to the alleged incorporation of Taiwan into Chinese territory, there is no resolution of the National Assembly on record.

(7) The Republic of China is not recognized under either the SFPT or the TRA with any power to issue passports for native Taiwanese persons, in the areas of “Formosa and the Pescadores.”  As defined in INA 101(a)(30), 

The term "passport" means any travel document issued by competent authority showing the bearer's origin, identity, and nationality if any, which is valid for the admission of the bearer into a foreign country.  
the Republic of China’s Ministry of Foreign Affairs cannot be construed as the “competent authority” for issuing passports to these persons. The false claims of “citizenship of the Republic of China” for native Taiwanese persons holding ROC passports make those passports illegal under US law.

(8) For a territorial cession after war, the military government of the principal occupying power does not end with the coming into force of the peace treaty. 

Upon the coming into force of the SFPT, and up to the present day, the allegiance of native Taiwanese persons is to the United States of America. Under 8 USC 1101 (a)(30), it is the USA, through its Dept. of State, which is the "competent authority" for issuing ID documentation to native Taiwanese persons, although such authority could be delegated to a Taiwan Civil Government.
(9) Currently, Taiwan is in a transitional period, or period of “interim status,” being held by the military government of the principal occupying power under SFPT.  It is important to clarify that while this interim status condition under SFPT persists there is no “Taiwan Republic”, nor any “One China, One Taiwan”, nor “Two Chinas,” nor “a divided Chinese nation.”  This is because Taiwan has not yet reached a “final (political) status.” 
(10) The Republic of China in Taiwan is a “subordinate occupying power” beginning October 25, 1945, and a “government in exile” beginning December 1949.  The Republic of China Constitution is not the “organic law” of the Taiwan cession. The Taiwanese people are entitled to draft their own Constitution under United States administrative authority, similar to the inhabitants of other US overseas territories.

(11) In 1972, the Commander in Chief concluded a “Shanghai Communique” with the PRC which contained certain specifications regarding Taiwan’s envisioned future status.  We allege that the making of these specifications is a violation of the Taiwanese people’s Fifth Amendment rights to “due process of law.”  A fundamental requirement of due process is “the opportunity to be heard,” see Grannis v. Ordean (1914). It is an opportunity which must be granted at a meaningful time and in a meaningful manner. Significantly, the Taiwanese people were not consulted before the drafting of the Shanghai Communique. 
We, therefore, in regard to the above statements of fact, do, in the name, and by the authority of the good people of Taiwan, solemnly publish and declare, that the US Congress should assume jurisdiction over the civil rights and political status of the native inhabitants of Taiwan, according to the US Constitution’s territorial clause, and that the White House, State Dept., Defense Dept., and other departments, agencies, boards, commissions, committees, etc. of the Executive Branch should take immediate action to remedy their mishandling of the Taiwan question in the post-WWII period, in order to preserve, protect, and defend the Constitution of the United States against all enemies, foreign or domestic. 

And in further support of this Declaration, we also give notice that the native inhabitants of Taiwan are ready to submit their applications for travel documents (“passports”) issued under US administrative authority.
The Status Quo in the Taiwan Strait as defined by the US Constitution TC "The Status Quo in the Taiwan Strait as defined by the US Constitution" \f C \l "2"  

October 1, 2007  
After the First Sino-Japanese War, Qing China ceded Formosa and the Pescadores to Japan via the 1895 Treaty of Shimonoseki. Article XIX of the Limitation of Armament Treaty Between the United States of America, the British Empire, France, Italy, and Japan, (signed at Washington, Feb. 6, 1922) affirmatively identified Formosa and the Pescadores (aka Taiwan) as part of Japanese territory.

After President Roosevelt's speech of Dec. 8, 1941, the Congress declared war against the Empire of Japan, which included Taiwan. The US Constitution has placed no limit upon the war powers of the government, but they are regulated and limited by the laws of war. Among other war powers, the government has the rights to declare war, to institute military governments, and to make treaties.

According to the historical record, all military attacks against the four main Japanese islands and (Japanese) Taiwan during the period of WWII in the Pacific were conducted by United States military forces.

The US Supreme Court has repeatedly held that "The Constitution confers absolutely on the government of the Union the powers of making war and of making treaties; consequently, that government possesses the power of acquiring territory, either by conquest or by treaty." After the events of early August 1945, the Japanese Emperor announced his acceptance of an unconditional surrender, thus bringing all fighting in the Pacific to a close. In other words, Japan and her overseas possessions were acquired by US military forces, and were brought under the scope of the US Constitution's territorial clause. Importantly, having been acquired under the principle of conquest, the disposition of these areas must be conducted according to the laws of war. 

General Order No. 1 was approved by Commander-in-chief Truman, and announced by General Douglas MacArthur on Sept. 2, 1945. Under the terms of this General Order, Chiang Kai-shek (of the Republic of China) was directed to go to Taiwan and accept the surrender of Japanese forces on the island. The Republic of China (ROC) military forces were transported to Taiwan on US ships and aircraft. The Japanese surrender ceremonies in Taiwan were conducted on Oct. 25, 1945. 

While these Japanese surrender ceremonies were ostensibly conducted on behalf of the Allies, the ensuing military occupation of Taiwan was conducted on behalf of the "conqueror" and "principal occupying power" -- the United States of America. None of the Allies recognized any transfer of the territorial sovereignty of Taiwan to the ROC on the date of the surrender of Japanese troops, (or any date thereafter). Under the laws of war, Oct. 25, 1945, only marks the beginning of the military occupation of Taiwan. 

At the most basic level, the first status of the ROC in Taiwan is as a "subordinate occupying power." The United States is the principal occupying power. A principal - agent relationship is in existence. Military occupation is conducted under military government, and United States Military Government (USMG) jurisdiction over Taiwan has begun as of Oct. 25, 1945. Hence, the ROC military authorities' proclamation of "Taiwan Retrocession Day" on Oct. 25, 1945, the mass naturalization of native Taiwanese persons as "ROC citizens" in Jan. 1946, and the implementation of military conscription policies in occupied Taiwan territory are all serious violations of the laws of war. 

With the Chinese communists gaining more and more territory in the Chinese civil war period, the ROC moved its central government to occupied Taiwan in December 1949, thus becoming a government in exile. This is the second status of the ROC in Taiwan. 

According to Article VI of the US Constitution, a Senate-ratified treaty, such as the post war San Francisco Peace Treaty (SFPT) of April 28, 1952, is part of the "supreme law of the land." Forty-eight nations signed the SFPT. Article 23 confirms that the United States of America is the principal occupying power over all areas covered by the geographic scope of the treaty. Article 4b confirms that USMG jurisdiction over all Article 2 and Article 3 territories is active. In Article 2b, Japan has renounced all right, title, and claim to Taiwan, but no receiving country has been specified. Hence, under international law and US constitutional law, after April 28, 1952, there is no legal basis for the ROC flag to be flying over Taiwan. 

Military government continues until legally supplanted. USMG jurisdiction over the four main Japanese islands has ended as of April 28, 1952, and metropolitan Japan has regained full sovereignty. However, up to the present day there has been no official US Executive Branch announcement of the end of USMG jurisdiction over Taiwan, and/or recognition of the commencement of any civil government operations in Taiwan which have supplanted USMG jurisdiction, Contrastingly, as of May 15, 1972, Japanese civil government operations fully supplanted USMG jurisdiction over the SFPT Article 3 territories, and the end of USMG jurisdiction over these territories was formally announced by the US Commander-in-chief. 

Numerous US Supreme Court cases have confirmed that "foreign policy is the province and responsibility of the Executive." After December 1949, Presidents Truman, Eisenhower, Kennedy, Johnson, Nixon, and Ford continued to recognize the government-in-exile Republic of China as the "sole legal government of China." However, President Richard Nixon signed an Executive Agreement (Shanghai Communique) with the officials of the People's Republic of China (PRC) on Feb. 28, 1972, establishing a "One China Policy," and President Carter terminated the official US diplomatic recognition of the ROC as of Dec. 31, 1978. Beginning Jan. 1, 1979, diplomatic recognition was transferred to the PRC. 

In 1979, the United States Congress passed the Taiwan Relations Act (TRA) to continue the commercial, cultural, and other relations between the people of the United States and the people on Taiwan. Importantly, the TRA specifies that "the United States will make available to Taiwan such defense articles and defense services in such quantity as may be necessary to enable Taiwan to maintain a sufficient self-defense capability." 

Under the TRA (which is domestic legislation) the United States treats Taiwan as a "foreign state," however in terms of foreign relations, the United States does not consider Taiwan to be an independent sovereign nation. Taiwan is thus "foreign in a domestic sense," which is precisely the description attached to the United States' newly acquired insular possessions of Puerto Rico, Guam, Cuba, and the Philippines after the Spanish American War of 1898. 

CONCLUSIONS AND RECOMMENDATIONS 
In light of the analysis given above, the following points are notable: 

1. As defined under the US Constitution, the status quo in the Taiwan Strait is delimited by the nature of the two entities which border it. 

· On the west side of the Taiwan Strait is the People's Republic of China (PRC), established on Oct. 1, 1949, and recognized by the US President as of Jan. 1, 1979, as the sole legitimate government of China. 

· On the east side of the Taiwan Strait is the Taiwan cession, which is a US overseas territory under the jurisdiction of USMG. 

2. US Secretary of State Colin Powell's remarks of Oct. 25, 2004 are therefore confirmed as correct. He said: "There is only one China. Taiwan is not independent. It does not enjoy sovereignty as a nation, and that remains our policy, our firm policy." 

· After the surrender of Japanese troops on Oct. 25, 1945, Taiwan's international legal position could be correctly defined as "an independent customs territory under USMG on Japanese soil, with administrative authority for the military occupation delegated to the Chinese Nationalists." 

· After the coming into force of the SFPT on April 28, 1952, Taiwan's international legal position could be correctly defined as "unincorporated territory under USMG." In other words, Taiwan is a quasi-trusteeship under military government within the US insular law framework.    There has been no change in this status to date. 

3. As defined under the US Constitution and numerous Supreme Court cases, by virtue of living in a territory subject to US jurisdiction, the Taiwanese people 

· have fundamental rights under United States laws, including the US Constitution, 

· are entitled to be protected under the "common defense" umbrella of Article 1, Sec. 8, whereby Congress has authorized the US Dept. of Defense to assume full responsibility for the "national defense" needs of all states and territories subject to US jurisdiction, 

· have the Fifth Amendment right and Fourteenth Amendment right against deprivation of life, liberty, or property, without due process of law, 

· have the Eighth Amendment right against cruel and unusual punishment, including deprivation of citizenship, being "stateless," and/or conscription into service in a Chinese rebel army, 

· have the Fourteenth Amendment right of equal protection of the laws, etc. 

· may not be deprived of the Fifth Amendment right to travel (including the right to apply for a passport) without due process of law, which requires a notice and a hearing. 

4. According to the SFPT, the TRA, and the "One China Policy," and with reference to the definition of "passport" provided in the Immigration and Naturalization Act of the United States, as specified in INA 101(a)(30), there is no way that the Republic of China's Ministry of Foreign Affairs can be construed as the competent authority for issuing passports to native Taiwanese persons in Taiwan. 

· Specifically, there are no international legal documents which can prove that Taiwan has ever been incorporated into the territory of the ROC or the PRC, 

· Under international law and US constitutional law, there is no legal basis for classifying native Taiwanese persons as ROC citizens, 

· Native Taiwanese persons should be classified as "island citizens of the Taiwan cession."  Their passports could be issued by a Taiwan Civil Government, with the authorization of the US Dept. of State. 
5. Despite the remarkable progress in democratic development which the ROC on Taiwan has made during the past fifteen or more years, international law does not recognize any actions, procedures, or other methodology whereby a "government-in-exile" can become established as the legal government of its current locality of residence, and therefore 

· At present, the operations of the government in exile "Republic of China" on Taiwan are blocking the Taiwanese people's enjoyment of fundamental rights under the US Constitution, 

· the Commander-in-chief should issue an Executive Order to terminate the principal - agent relationship between the United States and the ROC, and implement direct USMG jurisdiction over Taiwan without delay, 

· all ROC military conscription activities should be cancelled, 

· the remnants of the ROC regime should retreat to the Kinmen (Jinmen) and Mazu island groups, which in the present era remain as sovereign ROC territory, 

· the ROC flag should not be flown over Taiwan. 

6. Taiwan is the sixth major insular area of the United States, after Puerto Rico, Guam, American Samoa, the US Virgin Islands, and the Northern Mariana Islands. While at present the five pre-existing insular areas all have civil governments established by some organic act, today Taiwan remains under the jurisdiction of USMG. A thorough reorganization of the Taiwan government is therefore necessary. 

· the Commander-in-chief should appoint a US citizen (civilian) High Commissioner of the Taiwan cession at an early date, 

· in regard to important initial duties, the High Commissioner should organize a Governing Council for Taiwan under the auspices of the US High Commission, and promulgate an organizational chart for the new Taiwan government under US administrative authority, 

· the High Commissioner should also submit a draft version of an organization law for the "United States Court of Taiwan" (an Article 2 Court under the US Constitution) to the Commander-in-chief for approval before promulgation. 

7. Not being an independent sovereign nation, Taiwan cannot be admitted to the United Nations. Those members of the House and the Senate who have voiced support for Taiwan's admission to the United Nations should quickly re-evaluate their premises. The members of the US Congress 

· should insist that the Secretary of State issue a timetable in regard to stopping the acceptance of "ROC passports" as valid travel documents for native Taiwanese persons entering the fifty states or five pre-existing major insular areas, 

· should demand that the Commander-in-chief authorize the raising of the US flag in Taiwan, 

· should draft legislation to rectify the name of "Formosa and the Pescadores" to Taiwan, similar to the provisions specified for Guam in 48 USC 1421, as authorized by the territorial clause of the US Constitution, 

· should demand that the Department of Defense assume full responsibility for the "national defense" needs of Taiwan, and that all arms sales to the "Taiwan governing authorities" be stopped, as authorized by the common defense clause of the US Constitution, 

· should draft legislation for the US federal government to assume responsibility for all refugee and asylum matters regarding Taiwan, 

· should coordinate with the "Taiwan governing authorities" and then draft legislation to adjust the nomenclature of the "issuing authority" for the New Taiwan dollar (NT$), in order to bring it in conformity with the coinage, weights, and measures clause of the US Constitution, 
· should assist the Taiwanese people in announcing a design competition for a new territorial flag, and beginning preparations for the calling of a constitutional convention under US administrative authority.
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PART 1:  NATIONALITY AND ALLEGIANCE 

Nationality may be defined as "the status of belonging to a particular nation, whether by birth, origin, or naturalization."  A related concept is allegiance, which may be defined as "the obligation of support and loyalty to one's nation or sovereign."
Nationality: Although native Taiwanese people are currently classified as citizens of the Republic of China (ROC), and hold passports and identification documents of the ROC, it can be argued that there is no legal basis for such a classification.  

Obviously, the first point of reference in making such an argument is to say that the 1952 San Francisco Peace Treaty (SFPT), the 1979 Taiwan Relations Act (TRA), and the 1996 US Executive Order 13014 have not recognized the ROC’s Ministry of Foreign Affairs as having the legal authority to issue passports to native Taiwanese persons in the area of Formosa and the Pescadores (aka “Taiwan”).  

The United States recognized the ROC as the de-jure sovereign of “China” up through Dec. 31, 1978, however there are no US or international legal documents, or US policy statements, which have ever recognized either (1) the forcible incorporation of Taiwan into ROC national territory, or (2) the ROC as being the de-jure sovereign of Taiwan.  In fact, a 1959 D.C. Circuit court case specifically quoted US Dept. of State officials as denying that the ROC exercised sovereignty over Taiwan.  (See below.) 

Looking at the historical record in Taiwan, although there were some proclamations made in the Fall of 1945, the most commonly quoted reference for the "legal basis" of native Taiwanese persons as having ROC nationality is a January 12, 1946, order issued by the ROC military authorities. However, that order was never ratified by the Legislative Yuan, nor made into a law. 
Importantly, as "belligerent occupation" of Taiwan began on October 25, 1945, with the surrender of Japanese troops, and only ended with the coming into force of the San Francisco Peace Treaty (SFPT) on April 28, 1952, such an order is prohibited. More specifically, the imposition of mass-naturalization procedures over the civilian population in occupied Taiwan territory is a violation of international law -- the customary laws of warfare.

Indeed, in the March 18, 2008, District Court decision in Roger Lin et al. v. USA, the court held that the native Taiwanese plaintiffs “have essentially been persons without a state for almost 60 years.”
Note: It is easily observed that the government departments of the ROC in Taiwan have the printing presses, paper manufacturing facilities, photography equipment, and other machinery necessary to physically produce ROC passports.  However, the authors feel that the US State Dept. determination under INA 101(a)(30) that the ROC is a “competent authority” to issue passports to native Taiwanese persons is absurd.  As outlined above, neither the SFPT, TRA, nor any Executive Orders issued by the US Commander in Chief offer any possible legal rationale whereby it can be established that the ROC has any such passport issuing authority.  

Allegiance: In regard to allegiance, the previously discussed Chart of “Notable Historical Events in the Recent History of Taiwan and the ROC” should be studied carefully.   Legally speaking, none of the historical events listed on this chart have resulted in the native Taiwanese people owing allegiance to the ROC.  

Therefore, the questions arise as to how to make a correct determination of the nationality and allegiance of native Taiwanese people.

As a starting point, it is informative to study the issue of allegiance from the viewpoint of US law and international law.  Unfortunately, the US INA is silent as to the conditions or means by which one comes to “owe permanent allegiance” to the USA.   This INA omission was recognized in Fernandez v. Keisler, 502 F.3d 337, 348 (4th Cir. 2007) and Dragenice v. Gonzales, 470 F.3d 183, 187 (4th Cir. 2006).  

However, several decisions of the US Supreme Court do provide some guidance in this area.  The following quotation is from Fleming v. Page, 50 US 603 (1850):

The duty of allegiance is reciprocal to the duty of protection. When, therefore, a nation is unable to protect a portion of its territory from the superior force of an enemy, it loses its claim to the allegiance of those whom it fails to protect, and the conquered inhabitants pass under a temporary allegiance to the conqueror, and are bound by such laws, and such only, as he may choose to impose. The sovereignty of the nation which is thus unable to protect its territory is displaced, and that of the successful conqueror is substituted in its stead. 

The jurisdiction of the conqueror is complete. He may change the form of government and the laws at his pleasure, and may exercise every attribute of sovereignty.
The above discussion of temporary allegiance in Fleming v. Page is relevant to Taiwan, because all military attacks against Taiwan in the WWII period were conducted by US military forces.  The United States is the “conqueror.”
Moreover, the argument can easily be advanced that it is possible to make a direct transition from the “temporary allegiance” spoken of in occupied territories to the “permanent allegiance” as spoken of in the INA.

The Permanent Allegiance of Native Taiwanese Persons

An analysis of the “permanent allegiance” of native Taiwanese persons must begin with a discussion of the customary laws of warfare.  Upon the surrender of Japanese troops, Taiwan's international legal position is "independent customs territory under USMG on Japanese soil," and the local populace passes under a "temporary allegiance" to the conqueror, who in the post-Napoleonic era will be the principal occupying power. 
If calculated from the coming into effect of the SFPT in 1952 to the present day, the native Taiwanese persons have already owed allegiance to the United States for over fifty years. Clearly this relationship meets the dictionary definition of "permanent" which is simply "continuing or enduring without fundamental or marked change." 

In a similar fashion, the INA merely defines "permanent" as a relationship of continuing or lasting nature."  See INA 101 (a) (31): 
The term "permanent" means a relationship of continuing or lasting nature, as distinguished from temporary, but a relationship may be permanent even though it is one that may be dissolved eventually at the instance either of the United States or of the individual, in accordance with law. 

Clearly, native Taiwanese persons living in Taiwan have "permanent ties" to Taiwan, as evidenced by payment of taxes, ownership of property, and the presence of family. These persons have a permanent dwelling place (or "domicile") in Taiwan to which they, when absent, intend to return. 

Based on the above INA definitions, native Taiwanese persons do qualify as owing permanent allegiance to the United States. 

In conclusion, regardless of how one evaluates the complications of the period of belligerent occupation beginning Oct. 25, 1945, it is 100% clear that upon the coming into force of the SFPT on April 28, 1952, and up to the present day, the allegiance of native Taiwanese persons is to the United States of America.  Hence, it is the US Dept. of State which must serve as the "competent authority" for issuing ID documentation to native Taiwanese persons.  

It is recommended that the Dept. of State should first recognize a “Taiwan Civil Government” (TCG) in Taipei, and then coordinate with this organization to issue “Taiwan Cession” passports to native Taiwanese persons.  Taiwan is occupied territory of the USA, and these native Taiwanese persons would be correctly classified as “Island Citizens of the Taiwan Cession.”
In Taiwan, USMG is the protecting power.  Hence, an alternative explanation of the legal basis for the issuance of Taiwan Cession passports is given by Article 4 of the Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War (Aug. 12, 1949), which defines “protected persons” --
Persons protected by the Convention are those who, at a given moment and in any manner whatsoever, find themselves, in case of a conflict or occupation, in the hands of a Party to the conflict or Occupying Power of which they are not nationals.

PART 2:  THE NATIONALITY & ALLEGIANCE OF NATIVE PEOPLE IN TERRITORY ACQUIRED UNDER THE PRINCIPLE OF CONQUEST

1. In Gonzales v. Williams, 192 US 1 (1904), the Supreme Court confirmed its earlier finding that: “. . . the nationality of the inhabitants of territory acquired by conquest or cession becomes that of the government under whose dominion they pass, subject to the right of election on their part to retain their former nationality by removal or otherwise, as may be provided ... ” (Boyd v. Nebraska ex rel. Thayer, 143 US 135 (1892)).
2. In US v. Wong Kim Ark, 169 US 649 (1898), it was held that: “To create allegiance by birth, the party must be born, not only within the territory, but within the ligeance of the government. If a portion of the country be taken and held by conquest in war, the conqueror acquires the rights of the conquered as to its dominion and government, … It is equally the doctrine of the English common law that during such hostile occupation of a territory, and the parents be adhering to the enemy as subjects de facto, their children, born under such a temporary dominion, are not born under the ligeance of the conquered.”
Liberty, Travel, and Passports 

3. According to the precedent in Dorr v. United States, 195 US 138, 147 (1904), under the US Constitution there is the concept of “fundamental rights,” and these may be described as “inherent although unexpressed principles which are the basis of all free government . . . . ” 

(A) In an authoritative 1997 report compiled by the United States General Accounting Office, it was stated that “These fundamental rights appear to correspond roughly to the ‘natural rights’ earlier described by Justice White in a concurring opinion in Downes v. Bidwell, 182 US 244 (1901). ” 

(B) Passports and the right to travel are fundamental rights which are included in the “liberty” of the Fifth Amendment. 

4. In Anglo-Saxon law the right to travel was emerging at least as early as the Magna Carta (June 15, 1215). Three human rights enumerated in the Constitution of 1787 included (1) Freedom of Debate, (2) Freedom of Movement, (3) Prohibition of Bills of Attainder, and show how deeply engrained in American history this freedom of movement is. 
(A) The United States of America was granted independence from Great Britain based on the provisions of the Treaty of Paris, which came into force on Jan. 14, 1784.

(B) The present Constitution of the United States came into force on Mar. 4, 1789.

5. Freedom of movement across frontiers in either direction, and inside frontiers as well, is a part of the American heritage. Travel abroad, like travel within the country, may be necessary for a livelihood. It may be as close to the heart of the individual as the choice of what he eats, or wears, or reads. Freedom of movement is basic in the American scheme of values. See Crandall v. Nevada, 6 Wall. 35, 44 (1868); Williams v. Fears, 179 US 270, 274 (1900); Edwards v. California, 314 US 160 (1941). “Our nation,” wrote Chafee, “has thrived on the principle that, outside areas of plainly harmful conduct, every American is left to shape his own life as he thinks best, do what he pleases, go where he pleases.” See Three Human Rights in the Constitution of 1787, by Zechariah Chafee, Jr., Univ. of Kansas Press, Lawrence, Kansas, 1956, p. 197.   
(A) In Bolling v. Sharpe, 347 US 497 (1948) at 499 -500, the Supreme Court stated that: “Although the Court has not assumed to define ‘liberty’ with any great precision, that term is not confined to mere freedom from bodily restraint. Liberty under law extends to the full range of conduct which the individual is free to pursue, and it cannot be restricted except for a proper governmental objective.”

6. In 1856 Congress enacted what remains today as the basic US passport statute. Prior to that time various federal officials, state and local officials, and notaries public had undertaken to issue either certificates of citizenship or other documents in the nature of letters of introduction to foreign officials requesting treatment according to the usages of international law. By the Act of August 18, 1856, 11 Stat. 52, 60-61, 22 USC 211a, Congress put an end to those practices. This provision, as codified by the Act of July 3, 1926, 44 Stat., Part 2, 887, reads, “The Secretary of State may grant and issue passports . . . under such rules as the President shall designate and prescribe for and on behalf of the United States, and no other person shall grant, issue, or verify such passports.”
(A) According to the precedent in Kent v. Dulles, 357 US 116 (1958), and subsequent INS-USCIS interpretations, the right to travel is a part of the “liberty” of which a citizen, or other person owing allegiance to the United States, cannot be deprived without due process of law under the Fifth Amendment.
(B) The difficulty is that while the power of the Dept. of State (DOS) over the issuance of passports is expressed in broad terms, it was apparently long exercised quite narrowly. The cases of refusal of passports generally fell into three categories. 
* First, questions pertinent to the citizenship of the applicant and his/her allegiance to the United States had to be resolved by the Secretary of State, for the command of Congress was that “No passport shall be granted or issued to or verified for any other persons than those owing allegiance, whether citizens or not, to the United States.” 32 Stat. 386, 22 USC 212. 
* Second, was the question whether the applicant was participating in illegal conduct, trying to escape the toils of the law, promoting passport frauds, or otherwise engaging in conduct which would violate the laws of the United States. See 3 Moore, Digest of International Law (1906), 512; 3 Hackworth, Digest of International Law (1942), 268; 2 Hyde, International Law (2nd rev. ed.), 401, as quoted in Kent v. Dulles, 357 US 116 (1958).  
* Third, was the question of significant delays in Executive Branch or Congressional authorization.  

7. Hence, the broad power of the Secretary of State under 22 USC 211a to issue passports, which has long been considered “discretionary,” has been construed generally to authorize the refusal (or non-issuance) of a passport only when 
(i) the applicant is not a citizen, national, or other person owing allegiance to the United States, or 
(ii) the applicant is/was engaging in criminal or unlawful conduct, or 

(iii) relevant USMG and DOS inter-agency management of passport matters has been significantly delayed, and the US Congress has failed to take any remedial action. 

8. Specifically, for areas under military jurisdiction after peace treaty cession, when coordination between USMG and DOS regarding the issuance of passports has been delayed for a significant period of time, and the US Congress has also failed to pass any legislation regarding civil rights and political status of the native inhabitants, the civil government of the territory concerned should be authorized to assume jurisdiction over passport issuance. 

9. A “Taiwan Civil Government” should be recognized by the Dept. of State, and this organization should issue a preliminary draft of “Issuance Guidelines and Qualification Criteria for Taiwan Cession Passports.”  After approval by the Dept. of State, the TCG should be given full authority to issue Taiwan Cession passports on this basis.   

Addendum

Sheng v. Rogers  (D.C. Circuit, Oct. 6, 1959)

Subject: Legal Status of Taiwan

Quote --

A Department of State Bulletin, Vol. XXXIX, No. 1017, dated December 22, 1958, which constitutes an official expression of the foreign policy of the United States, contains the following discussion of the problem in which we are interested (pp. 1005 and 1009): 

'Since the middle of the 17th century and up to 1895 Formosa was a part of the Chinese Empire. In 1895 under the Treaty of Shimonoseki China ceded Formosa to Japan. In the Cairo conference in November 1943 the United States, United Kingdom, and China declared it was their 'purpose' that Manchuria, Formosa, and the Pescadores 'shall be restored to the Republic of China'. Thereafter in August 1945 in the Potsdam conference the United States, United Kingdom, and China declared that 'the terms of the Cairo Declaration shall be carried out.' This Potsdam declaration was subsequently adhered to by the USSR On September 2, 1945, the Japanese Government, in the instrument of surrender, accepted the provisions of the declaration. The Supreme Allied Commander for the Allied Powers then issued Directive No. 1 under which the Japanese Imperial Headquarters issued General Order No. 1 requiring Japanese commanders in Formosa to surrender to Generalissimo Chiang Kai-shek of the Republic of China. Since September 1945 the United States and the other Allied Powers have accepted the exercise of Chinese authority over the island. In article 2 of the Japanese Peace Treaty, which entered into force April 28, 1952, Japan renounced all 'right, title and claim' to Formosa. Neither this agreement nor any other agreement thereafter has purported to transfer the sovereignty of Formosa to China.'
'In giving the historical background of Formosa it has been pointed out that at Cairo the Allies stated it was their purpose to restore Formosa to Chinese sovereignty and at the end of the war the Republic of China received the surrender of Japanese forces in Formosa. It has also been pointed out that under the Japanese Peace Treaty Japan renounced all right, title, and claim to Formosa. However, neither in that treaty nor in any other treaty has there been any definitive cession to China of Formosa. The situation is, then, one where the Allied Powers still have to come to some agreement or treaty with respect to the status of Formosa.' (Emphasis supplied.) 

From the foregoing official pronouncements of the Department of State, it appears that the United States recognizes the Government of the Republic of China as the legal government of China; that the provisional capital of the Republic of China has been at Taipei, Taiwan (Formosa) since December 1949; that the Government of the Republic of China exercises authority over the island; that the sovereignty of Formosa has not been transferred to China; and that Formosa is not a part of China as a country, at least not as yet, and not until and unless appropriate treaties are hereafter entered into. Formosa may be said to be a territory or an area occupied and administered by the Government of the Republic of China, but is not officially recognized as being a part of the Republic of China. Expressions of the State Department are drawn with care and circumspection to refrain from such recognition. 

See http://www.taiwanbasic.com/state/usg/shengvsro.htm
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Fiduciary Relationships, (Part A) 

Many civilians are confused by the nature of fiduciary relationships. The following quotations can be of help in explaining and illustrating this more clearly. 

1. In the Treaty of Paris after the Spanish American War, Spain ceded the sovereignty of Cuba, but it was not given to any other country. The United States was the (principal) occupying power. Hence, as summarized previously, the situation of Cuba after the Spanish American War provides good comparative analysis for Taiwan. 

  Article 1 of the treaty provided that: 
Spain relinquishes all claim of sovereignty over and title to Cuba. And as the island is upon the evacuation by Spain to be occupied by the United States, the United States will, so long as such occupation shall last, assume and discharge the obligations that may under international law result from the fact of its occupation, and for the protection of life and property.

2. In their concurring opinion in Downes v. Bidwell, 182 US 244 (1901), Justices White, Shiras, and McKenna stated: 

It cannot, it is submitted, be questioned that, under this provision of the treaty, as long as the occupation of the United States lasts, the benign sovereignty of the United States extends over and dominates the island of Cuba.... Considering the provisions of this treaty, and reviewing the pledges of this government extraneous to that instrument, by which the sovereignty of Cuba is to be held by the United States for the benefit of the people of Cuba and for their account, to be relinquished to them when the conditions justify its accomplishment, this court unanimously held in Neely v. Henkel, 180 US 109, ante, 302, 21 Sup. Ct. Rep. 302, that Cuba was not incorporated into the United States, and was a foreign country.
     [bold-italics added]
Justice Gray in a concurring opinion stated:
So long as Congress has not incorporated the territory into the United States, neither military occupation nor cession by treaty makes the conquered territory domestic territory, in the sense of the revenue laws bur those laws concerning 'foreign countries' remain applicable to the conquered territory until changed by Congress. Such was the unanimous opinion of this Court, as declared by Chief Justice Taney in Fleming v. Page, (1850).  

3. In a similar situation to Cuba after April 11, 1899, Taiwan is "foreign territory under the dominion of the United States." The Taiwan Relations Act does not treat Taiwan as a sovereign independent nation, but rather as a "sub-sovereign foreign state equivalent." The TRA contains a "foreign state equivalency" clause. 
REFERENCE: Taiwan Relations Act [22 USC 3303 (b)]: 
      Application of United States laws in specific and enumerated areas 
  The application of subsection (a) of this section shall include, but shall not be limited to, the following: 
  (1) Whenever the laws of the United States refer or relate to foreign countries, nations, states, governments, or similar entities, such terms shall include and such laws shall apply with respect to Taiwan. 
  (2) Whenever authorized by or pursuant to the laws of the United States to conduct or carry out programs, transactions, or other relations with respect to foreign countries, nations, states, governments, or similar entities, the President or any agency of the United States Government is authorized to conduct and carry out, in accordance with section 3305 of this title, such programs, transactions, and other relations with respect to Taiwan (including, but not limited to, the performance of services for the United States through contracts with commercial entities on Taiwan), in accordance with the applicable laws of the United States.
In United States v. State of California, 332 US 19 (1947), the Supreme Court held that: 
To speak of 'dominion' carries precisely those overtones in the law which relate to property and not to political authority.  Dominion, from the Roman concept dominium, was concerned with property and ownership, [332 US 19 , 44] as against imperium, which related to political sovereignty.



Fiduciary Relationships, (Part B) 

Fiduciary Relationships as discussed in President McKinley's 3rd Annual Message, (Dec. 5, 1899) 

The withdrawal of the authority of Spain from the island of Cuba was effected by the 1st of January, so that the full re-establishment of peace found the relinquished territory held by us in trust for the inhabitants, maintaining, under the direction of the Executive, such government and control therein as should conserve public order, restore the productive conditions of peace so long disturbed by the instability and disorder which prevailed for the greater part of the preceding three decades, and build up that tranquil development of the domestic state whereby alone can be realized the high purpose, as proclaimed in the joint resolution adopted by the Congress on the 19th of April, 1898, by which the United States disclaimed any disposition or intention to exercise sovereignty, jurisdiction, or control over Cuba, except for the pacification thereof, and asserted its determination when that was accomplished to leave the government and control of the island to its people. The pledge contained in this resolution is of the highest honorable obligation and must be sacredly kept.

Note: Two facts must be remembered -- (1) the United States was not opposed to Cuban independence, (2) the United States did indeed exercise sovereignty over Cuba from the date of the surrender of Spanish troops in Cuba (July 17, 1898), past the date when the Treaty of Paris came into effect (April 11, 1899), up until the end of USMG and the proclamation of the Republic of Cuba on May 20, 1902. 




Fiduciary Relationships, (Part C) 

The concept of occupied territory being held in trust is further clarified on page 44 of Military Government and Martial Law by William E. Birkhimer, 3rd edition (1914), Chapter VI "Effect of Occupation on Local Administration," Section 63 "Instance occupation of Cuba" -- 

	The position of the United States military authorities in Cuba, before the Spanish authorities abandoned the island in 1899, was one of military occupation, pure and simple; after that event, it was military occupation of a particular kind, namely, wherein the dominant military power exercised authority over the island as trustee for a Cuban nation not yet in existence, but the creation of which was promised and which was to have the assistance of the United States in establishing itself. 



Also see Section 74 on page 49, which discusses the case of Neely v. Henkel, 180 US 109 (1901) -- 

	The relation of the United States to Cuba, resulting from the war of 1898, came up for review before the Supreme Court. An American who in Cuba was charged with crime had been arrested within one of the States of the Union, and it was held that he was subject to extradition. The court remarked that, as between the United States and all foreign nations, the former held Cuba as conquered territory; as between the United States and Cuba, the latter was held by military power in trust for the Cuban people, to be delivered over on the establishment of a stable government. It was a military occupation. 




Fiduciary Relationships, (Part D) 

Fiduciary Relationships and Indian Affairs in the USA 

Federal law gives the Secretary of the Interior and the Commissioner for Indian Affairs [now the Assistant Secretary of Interior for Indian Affairs] broad powers over all Indian affairs and all matters arising out of Indian relations. This includes veto power over all tribal contracts. Although the Navajo Nation has an elected council, set up under non-traditional Anglo guidelines, virtually every significant action of this council must receive BIA approval before it can become law or acted upon by the tribe. That approval process is often unnecessarily protracted and obstructionist. 

After years of agitation and demands by indigenous governments, some changes have been realized in this relationship, resulting in relatively greater control of decisions on Indian reservations. Nevertheless, the federal government continues to insist that it, and not native peoples, is the ultimate arbiter of the degree of sovereignty exercised by indigenous nations. The importance of the exercise of US control in India affairs becomes increasingly clear when one understands the considerable natural resource reserves found within the territories of indigenous nations -- many of which are considered strategic by the United States. In this respect, native peoples of the US experience similar economic invasions and controls as other indigenous peoples -- be they the Yanomamis of Brazil, the Crees of Alberta, or the Penans of Sarawak. States consistently claim that it is their prerogative to exploit indigenous natural resources for the "national security," and such matters are purely domestic in nature, beyond the scope of international scrutiny or rebuke. 

What makes the economic condition of indigenous peoples in the US somewhat unique is the judicially-created "trust relationship" that requires the US to hold native lands and resources for the benefit of indigenous nations. ..... [S]ome legally enforceable rights for indigenous peoples do exist if the US breaches its fiduciary obligation to them. Even more interesting is the fact that the United States is a fiduciary under two trust obligations: one to the indigenous people it has colonized and how now live within territory claimed by the US, and one to the peoples of the Pacific Trust Territory, whose territories were placed in trust by the United Nations, with the US as trustee. A significant difference between these two trust arrangements is that the peoples of the Pacific Trust Territory did possess the absolute right to exercise self-determination when and if they choose to do so. No such right currently exists under international law for indigenous nations within the US, and the main difference in the attachment of international rights and status has to do with geographical separation from the colonizing power. 

Also see -- 
BARBARA BANKS, Plaintiff v. AMERICAN SAMOA GOVERNMENT, Defendant 
  High Court of American Samoa, Trial Division, CA No.129-85, May 7, 1987: 

6. Cf. Morton v. Mancari, 417 US 535 (1974), upholding the constitutionality of an "Indian preference" statute for employment in the Bureau of Indian Affairs, which is charged with administration of Indian reservations and related programs. The purpose of these preferences, as variously expressed in the legislative history, has been to give Indians a greater participation in their own self-government, to further the Government's trust obligation toward the Indian tribes, and to reduce the negative effect of having non-Indians administer matters that affect tribal life. Id. at 541-42 (footnotes omitted). The Indian preference, like the American Samoan preference, "is granted to Indians, not as a discrete racial group, but, rather, as members of quasi-sovereign tribal entities whose lives are governed by the BIA in a unique fashion." Id. at 554. The Court characterized it as "political rather than racial in nature." Id. at 553 n.24. The constitutional justification for this special political arrangement was found in the fact that the United States, by acquiring control over the Indians in the exercise of the war and treaty powers, had thereby undertaken a trust obligation to them. Id. at 552. Implicit in this trust obligation was the power, ad perhaps the duty, to employ Indians wherever possible in positions related to their own governance.




Sovereignty is never held in suspense
Rulers come and go; governments end and forms of government change; but sovereignty survives. A political society cannot endure [299 US 304, 317] without a supreme will somewhere. Sovereignty is never held in suspense

  -- quoted from United States v. Curtiss-Wright Export Corporation, 299 US 304 (1936) http://laws.findlaw.com/us/299/304.html 

Note: There is much discussion in Taiwan and in overseas Taiwanese communities in regard to the Montevideo Convention.   In the view of many people, the ROC on Taiwan meets that Convention's criteria for statehood of (a) permanent population, (b) defined territory, (c) government, and (d) the ability to conduct foreign relations.   Hence, in their view, it is totally unreasonable to deny Taiwan a seat in the United Nations. 

However, all of these armchair experts overlook the facts that Oct. 25, 1945 is only the beginning of the military occupation of Taiwan, and international law specifies that "Military occupation does not transfer sovereignty."   The territorial title of "Formosa and the Pescadores" has never been transferred to the Republic of China or the Taiwan governing authorities.   Therefore, at the most basic level, the ROC on Taiwan cannot be considered to have the ownership of "Formosa & the Pescadores" (aka Taiwan) because it is not in possession of the territorial title to these areas. 

Importantly however, there is no doctrine under international law whereby the territorial title (or territorial sovereignty) of such a populated area as Taiwan can disappear.   Hence, if the ROC or the Taiwan governing authorities do not have it, then some other government, somewhere in the world must have it.   From the perspective of the laws of war, it can be maintained that the principal occupying power of the San Francisco Peace Treaty is currently holding Taiwan's territorial sovereignty. 

Sovereignty is not a "plant" which may wither away to nothing and then be reborn.   Sovereignty is always there.   In other words, since two major components of sovereignty (a) permanent population and (b) defined territory are still present, Taiwan's sovereignty cannot have disappeared.   Hence, the key issue for the Taiwanese people is to locate that sovereignty.   
According to the analysis presented above, it seems reasonable to say that Taiwan’s sovereignty is being held in trust by USMG.  Accordingly, the native Taiwanese people are entitled to fundamental rights under the US Constitution.
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	Date
	Historical Event 
	Country owning Taiwan’s sovereignty
	Taiwan = ROC？
	Status of ROC in United Nations
	Status of ROC under international law
	Status of ROC in view of US government
	Administrative authority over Taiwan by USMG
	Location of Taiwan’s sovereignty

	
	
	PRC
	Japan
	ROC
	
	
	
	
	
	

	1895
	Treaty of Shimonoseki
	X
	Yes（newly acquired）
	X
	X
	X
	X
	X
	X
	Japan

	1912
	ROC is founded
	X
	Yes
	No
	No
	X
	Juridicial Person

(Legal Gov’t)

of China
	X
	X
	Japan

	1937.07.07
	Marco Polo Bridge Incident
	X
	Yes
	No
	No
	X
	
	Recognized Legal Government of China


	X
	Japan

	1941.08.14
	Atlantic Charter
	X
	Yes
	No
	No
	X
	
	
	
	

	
	
	
	
	
	
	
	
	
	X
	Japan

	1941.12 ~

1945.08
	World War II in the Pacific
	X
	Yes
	No
	No
	X
	
	
	
	

	1943.12.01
	Cairo Declaration
	X
	Yes
	No
	No
	X
	
	
	X
	Japan

	1945.07.26
	Potsdam Proclamation
	X
	Yes
	No
	No
	X
	
	
	X
	Japan

	1945.08.15
	Japan’s Emperor Surrenders
	X
	Yes
	No
	No
	X
	
	
	X
	Japan

	1945.09.02
	Gen. MacArthur directs  Chiang Kai-shek to Taiwan to accept Japanese surrender
	X
	Yes
	No
	No
	X
	
	
	X
	

	1945.10.24
	United Nations is founded
	X
	Yes
	No
	No
	Sole legitimate

government of China
	
	
	X
	Japan

	1945.10.25
	Japanese troops in Taiwan surrender
	X
	Yes
	No
	No
	
	
	
	Yes（begins）
	Owned by Japan, but held in trust by principal occupying power


	1947.02.28 ~

1950.04.30
	The 228 Incident
	X
	Yes
	No
	No
	
	
	
	Yes


	

	1949.10.01
	PRC is founded
	No
	Yes
	No
	No
	
	
	
	Yes
	

	1949.12
	ROC flees to Taiwan
	No
	Yes
	No
	No
	
	Gov’t in Exile of China
	Recognized Gov’t in Exile of China
	Yes
	

	1952.04.28
	SFPT comes into force
	No
	No（ceded）
	No
	No
	
	
	
	Yes
	

	1952.08.05
	Treaty of Taipei comes into force
	No
	No
	No
	No
	
	
	
	Yes
	Given up by Japan, but still held in trust by principal occupying power

	1955.03.03
	ROC – USA MDT
	No
	No
	No
	No
	
	
	
	Yes
	

	1971.10.25
	ROC expelled from UN
	No
	No
	No
	No
	(expelled)
	
	
	Yes
	

	1972.02.28
	PRC & USA Shanghai Communique
	No
	No
	No
	No
	None
	
	
	Yes
	

	1978.12.16
	ROC informed by USA of impending break in diplomatic relations
	No
	No
	No
	No
	None
	
	
	Yes
	

	1979.01.01
	PRC & USA Second Communique
	No
	No
	No
	No
	None
	
	Unrecognized Gov’t in Exile of China 
	Yes
	

	1979.01.01
	Taiwan Relations Act takes force
	No
	No
	No
	No
	None
	
	
	Yes
	

	1980.01.01
	MDT cancelled
	No
	No
	No
	No
	None
	
	
	Yes
	

	1982.08.17
	PRC & USA Third Communique
	No
	No
	No
	No
	None
	
	
	Yes
	

	2000.05.20
	Democratic Progressive Party comes to power
	No
	No
	No
	No
	None
	
	
	Yes
	

	Today
	No
	No
	No
	No
	None
	
	
	Yes
	


· The designation of “X”is used to indicate “non existent” or “not yet applicable.” 

Conclusion: United States Military Government jurisdiction over Taiwan has not yet ended. At the present time, USMG administrative authority over Taiwan is still active.

To put this another way, according to the specifications of the SFPT, the USA exercises military control over Taiwan. 

Explanation of this chart: This chart provides a timeline of major events which have some relevance to a discussion of Taiwan’s territorial sovereignty and the ROC’s international legal position in the present era.  Twenty-five events are categorized, plus an additional entry for “Today.”
The following considerations are particularly notable:

1. As of April 28, 1952, the sovereignty of Taiwan is not owned by the PRC, Japan, or the ROC.  This is explained in columns one to three.

2. Although many Taiwanese politicians claim that “Taiwan equals the ROC,” column four clearly shows that this is not true at any time.
3. The ROC’s status in the United Nations is given in column five.  Upon the founding of the United Nations, the ROC was recognized as the sole legitimate government of China, and it retained this status until it was expelled on October 25, 1971.

4. The status of the ROC under international law is given in column six. After the founding of the ROC, it was the “juridical person (legal government) of China” until late 1949, when it became the “government in exile of China.”
5. The status of the ROC in the view of the US government is given in column seven.  By the late 1930’s the ROC was the “recognized legal government of China,” and beginning in late 1949, it was the “recognized government in exile of China.”  By early 1979, the ROC has become the “unrecognized government in exile of China.” 

6. Administrative authority over Taiwan by the United States Military Government is given in column eight.  The United States is the principal occupying power, and administrative authority by USMG has begun as of October 25, 1945, with the surrender of Japanese troops. 

7. The location of Taiwan’s sovereignty is given in column nine. While it is often heard that the Taiwanese people enjoy “popular sovereignty,” in practice this just means that they have the right to vote and to elect their representatives to various levels of councils, and to the Legislative Yuan.  However, “territorial sovereignty” is held by a government. Taiwan was under military occupation beginning October 25, 1945, and military occupation is an exercise of the rights of sovereignty.  Effectively speaking, beginning on October 25, 1945, Taiwan’ s territorial sovereignty was held by the principal occupying power as fiduciary relationship and interim status condition, although still owned by Japan.  Later, Taiwan was a territorial cession under Article 2b of the SFPT, effective April 28, 1952, but Taiwan’s territorial sovereignty was not awarded to the ROC or to the Taiwan governing authorities.  Today, Taiwan’s territorial sovereignty is still held by the principal occupying power until such time as its military government (i.e. USMG) is legally supplanted. 
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(A.) Updating of the Dept. of State Background Note: Taiwan at http://www.state.gov/r/pa/ei/bgn/35855.htm
From a thorough reading of this Background Note: Taiwan, it is impossible to understand why DOS considers ROC/Taiwan to be a non-sovereign nation.  This then leads the majority of members of the public (in Taiwan and in the USA) to conclude that the historical and legal record does not support such a conclusion, and hence DOS officials are not being honest or sincere, rather they have a “hidden agenda,” (which not doubt involves some sort of sell-out to officials in Beijing.)  

This sort of criticism can be avoided entirely if the correct situation is presented in Background Note: Taiwan. Clearly, there is an urgent need to bring Executive Branch statements on the Taiwan status issue into full compliance with all the official published and/or promulgated reports of the Executive Branch which are printed in books, displayed on the internet, broadcast over the radio, released to the media, or whatever. 

Importantly, the Background Note: Taiwan fails to make any mention of the San Francisco Peace Treaty of 1952. Territorial cession is accomplished by peace treaty, and the SFPT did not award the sovereignty of Taiwan to China.   

The sentence “At the end of World War II in 1945, Taiwan reverted to Chinese rule” is in fact quite ambiguous.   Under international law, Oct. 25, 1945 can only be regarded as the beginning of the military occupation of Taiwan, and President Truman’s statement of June 27, 1950 confirms this, since any area under military occupation has not reached a final political status. Hence it must be clarified that when Taiwan “reverted to Chinese rule” does not indicate any transfer of sovereignty.

(B.) Re-clarification of Complete Legal Basis for US Executive Stance on the Taiwan status issue

At the present time, the Executive Branch continually states that the basis for US policy on the Taiwan issue is contained in (1) the Taiwan Relations Act, (2) the One China Policy, and (3) the Three Joint USA-PRC Communiques. 

The authors strongly suggest that this should be amended to include an additional three considerations: (4) the San Francisco Peace Treaty of April 28, 1952, (5) the laws of war (aka “customary laws of warfare”), and (6) the US Constitution. For simplicity, the authors will call these the “Six Pillars.”
Clearly, a pronouncement of the Six Pillars by the Executive Branch cannot be considered something new, it is only an amplification and re-interpretation of all previously existing US policy statements.  

In regard to including the US Constitution in this listing of six elements, indeed the Constitution is very important for understanding the application of the various clauses in the SFPT, especially in relation to the laws of war.  The following quote is notable in this regard:  

The US Constitution has placed no limit upon the war powers of the government, but they are regulated and limited by the laws of war. One of these powers is the right to institute military governments.
Source: Military Government and Martial Law, by William E. Birkhimer, Kansas City, Missouri, Franklin Hudson Publishing Co., third edition, revised (1914), p. 21.

The Constitution also clarifies the facts that a Senate-ratified treaty has a higher legal weight than a law (such as the TRA) passed by the Congress, that the President has plenary powers over foreign affairs, that war powers are divided between the President and Congress, etc.

(C.) The Promulgation of an Historical Timeline for Taiwan

Many Taiwanese people, if not the majority, often express puzzlement on the US Executive Branch “treatment” of Taiwan.  Over fifty years of debate and discussion have failed to come up with a definitive statement of how the Dept. of State regards the Taiwan status issue.

Hence, the authors feel that the native Taiwanese people should be entitled to a full explanation of their “history,” and the significance of various historical events, from the US Executive Branch point of view.

The Chart and Explanation of “Notable Historical Events in the Recent History of Taiwan and the ROC” given previously could serve as an outline for composing such an explanation. 

(D.) Updating of the CIA World Factbook’s Taiwan page at https://www.cia.gov/library/publications/the-world-factbook/geos/tw.html
Possible suggestions for some minimal rewording on this Taiwan page could be offered as follows (suggested additions/re-writings as indicated): 

Taiwan reverted to Chinese control after World War II, but the Allies did not recognize any transfer of the sovereignty of Taiwan to China upon the Oct. 25, 1945, surrender of Japanese troops.
Following the Communist victory on the mainland in 1949, 2 million Nationalists fled to Taiwan and established a government using the 1946 constitution drawn up for all of China. In the post-war San Francisco Peace Treaty of April 28, 1952, Japan ceded Taiwan without specifying a “receiving country,” subject however to final disposition by the United States Military Government. The Aug. 5, 1952 Treaty of Taipei confirmed these arrangements.  
(E.) Suggested Private Communication with TECRO, Washington, D.C. 

The authors strongly urge that DOS communicate privately with TECRO in Washington, D.C. to the effect that coordination of any activities of a military character, including military conscription activities for the Republic of China, may not be done by TECRO or any TECO offices on US soil.

Explanation:  None of the Allies recognized any transfer of the sovereignty of Taiwan to the Republic of China upon the Oct. 25, 1945 surrender of Japanese troops in Taipei.  In the US Senate-ratified San Francisco Peace Treaty of 1952, Taiwan was not awarded to China, and the Treaty of Taipei confirmed these arrangements.  

From an examination of the military history of the Spanish American War cessions it is clear that the “military government of the (principal) occupying power does not end with the coming into force of the peace treaty, but continues until legally supplanted.” Indeed this rule is given in Birkhimer’s opus on page 26. 

For an overview of research topics necessary in order to understand Taiwan’s current situation, see “Background Studies Needed for Comprehension of the Taiwan Status Issue” in the Addendum.  

In full consideration of the above, Taiwan has been occupied territory since the completion of the surrender ceremonies on Oct. 25, 1945, and remains as occupied territory in the current era.  Naturalization of native inhabitants along with the implementation of “military conscription” activities in occupied territory are in violation of the laws of war as recognized by the United States, in particular, see FM 27-10 The Law of Land Warfare:

FM 27-10

359. Oath of Allegiance Forbidden
It is forbidden to compel the inhabitants of occupied territory to swear allegiance to the hostile Power. (HR, art. 45.)
418. Labor of Protected Persons
The Occupying Power may not compel protected persons to serve in its armed or auxiliary forces. No pressure or propaganda which aims at securing voluntary enlistment is permitted. 

The Occupying Power may not compel protected persons to work unless they are over eighteen years of age, and then only on work which is necessary either for the needs of the army of occupation, or for the public utility services, or for the feeding, sheltering, clothing, transportation or health of the population of the occupied country. Protected persons may not be compelled to undertake any work which would involve them in the obligation of taking part in military operations. The Occupying Power may not compel protected persons to employ forcible means to ensure the security of the installations where they are performing compulsory labour. 

The work shall be carried out only in the occupied territory where the persons whose services have been requisitioned are. Every such person shall, so far as possible, be kept in his usual place of employment. Workers shall be paid a fair wage and the work shall be proportionate to their physical and intellectual capacities. The legislation in force in the occupied country concerning working conditions, and safeguards as regards, in particular, such matters as wages, hours of work, equipment, preliminary training and compensation for occupational accidents and diseases, shall be applicable to the protected persons assigned to the work referred to in this Article. 

In no case shall requisition of labour lead to a mobilization of workers in an organization of a military or semi-military character. (GC, art. 51.) 

(F.) US Congressional Hearings on the Legal Relationship Between Taiwan and the USA

Ideally, the members of Congress should hold a series of hearings on the legal relationship between Taiwan and the USA, including a discussion of Taiwan’s status under the US Constitution.

If individuals from Taiwan were to be invited to participate in these hearings, it might be necessary that they be transported to the US and back to Taiwan on US military flights, lest they be blacklisted by the ROC immigration authorities and unable to return to their homes in Taiwan.

(G.) A Complete Re-evaluation of the Legality of Arms Sales to Taiwan 

At the most basic level, the sale of defense articles and services to Taiwan must be based on the fact that “military conscription policies” over the local Taiwanese populace rest on a firm legal basis.  Obviously, the defense articles and services sold to Taiwan are used by the ROC Ministry of National Defense, including its Army, Navy, Air Force, Combined Services Forces, Armed Forces Reserve Command, Coast Guard Command, Military Police Command, etc. military forces.

Recent research on the international legal status of Taiwan by many study groups has confirmed that after the peace treaty cession from Japan in 1952 and up to the current era, Taiwan has remained as “occupied territory.”  

However, according to the Commentaries on International Humanitarian Law by the International Committee of the Red Cross (ICRC), military conscription in occupied territory is illegal.  Following a similar line of reasoning, the maintenance of an ROC Ministry of National Defense on occupied territory (i.e. “Formosa and the Pescadores”) which has never been formally incorporated into the national territory of the ROC is also totally without legal basis. 

Obviously, under US law, the TRA strongly appears to authorize the providing (or “making available”) of defensive arms to the Taiwan governing authorities.  However, based on the above ICRC rationale, the legality of arms sales to Taiwan under the provisions of the Hague and Geneva Conventions is open to serious question.   Certainly, this entire issue should be re-evaluated.

Under the “common defense” clause of the US Constitution, it could be argued that the national defense needs of occupied Taiwan are the responsibility of the DOD in the Pentagon. 

(H.) Suggested Seminars for US Executive Branch Personnel and Members of Congress 

The authors strongly suggest that US government personnel be “updated” on the true facts of Taiwan’s current legal status.   It might be possible to conduct seminars on this topic in Taipei, Taiwan.

(I.) Approval of Funding for a Series of Advertisements on the subject of Taiwan’s status under the US Constitution

The authors believe that the promulgation of the truth of Taiwan’s status is important, but at the present time the local Taiwanese media, think-tanks, university conferences, etc. are completely dominated by the competing agendas of “pro-independence” vs. “pro-unification.”  The truth of Taiwan’s status under the Constitution needs to be explained, and an effective advertising campaign could help achieve this result. 

By way of comparison, in the last quarter of 2007, former United Microelectronics Corp. chairman Robert Tsao purchased a series of half-page newspaper advertisements in the Chinese-language media in Taiwan.  In these advertisements, he urged the ROC/Taiwan government authorities to draft "peaceful coexistence legislation" in order to smooth the relationships between both sides of the Taiwan Strait.  These advertisements generated much discussion and much media interest in Taiwan.  

The authors would suggest that a similar series of advertisements be funded to promote the truth of Taiwan’s status under the US Constitution.   Of course, such newspaper advertising in Taiwan is quite expensive, but a “budget proposal” could be submitted if this type of promotional activity was felt to be beneficial for educating the Taiwanese public.  

(J.) Stressing of the Conclusions in the July 2007 CRS Report

Reference is made to the CRS Report for Congress, July 9, 2007 -- China/Taiwan: Evolution of the "One China" Policy. In the Summary at the beginning of that report the following points were made -- 

(1) The United States did not explicitly state the sovereign status of Taiwan in the three US-PRC Joint Communiques of 1972, 1979, and 1982. 

(2) The United States "acknowledged" the "One China" position of both sides of the Taiwan Strait. 

(3) US policy has not recognized the PRC's sovereignty over Taiwan; 

(4) US policy has not recognized Taiwan as a sovereign country; and 

(5) US policy has considered Taiwan's status as undetermined. 

The authors believe that these “conclusions” should be further stressed in regular Dept. of State press briefings, conferences, announcements, etc. 

(K.) Stressing the Need to work within the Framework of the Six Pillars 

Through appropriate guidance by the Executive Branch, the Taiwanese people need to be informed that their correct course of action for “future democratic development” is to work within the framework of the Six Pillars, so as to maintain the “status quo” as defined by the United States. 

Many people are confused by what the “status quo” is.  A full clarification that “this status quo issue should be viewed from the perspective of the Six Pillars” would be most helpful. 

(L.) The Recognition of a “Taiwan Civil Government” by the Dept. of State   

The Republic of China on Taiwan has never been recognized as the legitimate government of the Taiwan cession. As per the precedent in other territorial cessions after war, the Taiwanese people should be allowed to come together to form their own civil government. 

Dr. Roger Lin has been active in promoting the formation of a Taiwan Civil Government, and held a large Press Conference on Feb. 2, 2008, to explain the legal rationale and deal with other related organizational issues.

At the present time, it is fully recognized that the US Commander in Chief does not approve of “Taiwan Independence.”   Taiwan is occupied territory of the USA, and the correct procedure under such circumstances would be to form a “Taiwan Civil Government” which would operate directly under USMG.

Such an organizational methodology would allow the 23 million people of Taiwan to gain a great degree of autonomy over their own affairs.  In this way, to a great degree, they would be satisfying their goals for self-determination under the UN Charter, while at the same time they would be giving full respect to the established procedures for the management of territorial cessions under the US Constitution. 
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In order to fully understand Taiwan’s current legal status, one must be familiar with the laws of war, or more specifically “the customary laws of warfare of the post-Napoleonic period,” (hereinafter “the customary laws of warfare”).  

The laws of war are derived from two principal sources: 

a. Lawmaking Treaties (or Conventions), such as the Hague and Geneva Conventions. 

b. Custom. Although some of the law of war has not been incorporated in any treaty or convention to which the United States is a party, this body of unwritten or customary law is firmly established by the custom of nations and well defined by recognized authorities on international law. 

Lawmaking treaties may be compared with legislative enactments in the national law of the United States and the customary law of war with the unwritten Anglo-American common law. 

In the broadest sense, a correct understanding of Taiwan’s legal status requires in-depth knowledge of the following areas:  

· military jurisdiction under the US Constitution, including military occupation, military government, the principle of conquest, etc. and the content of all relevant Supreme Court cases on these subjects, 

· US Army regulations, including FM 27-5 “Military Government”, FM 27-10 “The Law of Land Warfare”, FM 41-10 “Civil Affairs Operations”, etc.  

· the functioning of governments in exile,  

· the customary law of treaties, especially in regard to the dispositions of territorial cessions in general, and the disposition of territorial cessions after war in particular, 

· the Insular Cases of the Supreme Court, and their relationship to military occupation issues, along with the development of insular law, 

· Hague Convention IV of 1907, 

· Geneva Conventions of 1949, 

· other established laws of war precedent. 

The validity of the customary laws of warfare is fully recognized by competent jurists, experts, and other legal scholars, even if the average “civilian” has little expertise or knowledge in such subjects. 
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Ma looks to his father and betrays the Chiangs

By James Wang 

Tuesday, Sep 08, 2009, Page 8 
In democratic politics, major national policies are established based on public opinion. Only autocratic, dictatorial and non-democratic political parties see the will of their deceased leaders as national guidelines in order to secure power. 

President Ma Ying-jeou was skyrocketed into his official career under the party-state system and his anti-democratic record is clear for all to see. Although he was elected through a democratic mechanism, he only took public opinion into consideration before the election. Since his election, Ma has showed no signs of considering public opinion. Instead of concerning himself with the opinions of the living, he holds fast to the opinions of the deceased.

Indeed, it is the tradition of the Chinese Nationalist Party (KMT) to consider the opinion of previous leaders when ruling the country. Dictator Chiang Kai-shek embraced Sun Yat-sen’s thought, Chiang’s son Chiang Ching-kuo followed his father’s, and even former president Lee Teng-hui was forced to follow Chiang Ching-kuo’s ideas for a while. Now Ma’s turn has come, and he has made the spirit of Chiang Ching-kuo at the mausoleum in Touliao, Taoyuan County, part of his political capital. So surely he should insist on following the younger Chiang’s thought.

Although Ma has learned of the beauty of power based on the thought of a deceased leader, he is not following Chiang’s opinions, but those of his late father Ma Ho-ling: Dissolution of the independence movement and a gradual slide toward unification with China, followed by eventual unification. Mid-level party hack Ma Ho-ling’s will has overridden the will of the two Chiangs.

To Taiwanese, the perspectives of the two dictators were not entirely terrifying. The elder Chiang called for the implementation of the Three Principles of the People, retaking China, the revitalization of Chinese culture and defending democracy. His son carried on the heritage by demanding that the government and the public be determined to fight the Chinese Communist Party (CCP) and recover China. He also urged soldier and civilians to accelerate the restoration of China and reunification under the principles and the guidance of the late president’s instructions.

Key anti-CCP slogans such as “recover the mainland” were the tools the KMT used to resist democratization. Even Lee was surprised that he had to promote unification with China along these lines in the early days of his rule.

Although these slogans did not win over everyone, they ensured that Taiwan would not be sold out to the CCP and that at least Taiwanese would be free of the fear of being controlled by yet another foreign regime and a different system.

Ruling a country based on the will of a deceased leader runs counter to democratic principles. Ma has strayed even further by betraying the premise for unification according to the Chiangs and instead following his father’s line of thought. Not only has he failed to defend democracy, he has crawled into the pitfall of communist dictatorship. Under Ma, Taiwan has become a region of China. The Chiang family is detestable, but the Ma family’s attempts to sell out Taiwan are even more dangerous.

James Wang is a media commentator. 
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The True Legal Relationship
between
Taiwan and the USA
1. Modern Taiwanese History 


2(a). Name Rectification for Taiwan: New Perspectives 

2(b). POWERPOINT Name Rectification for Taiwan: New Perspectives 


3(a). Historical Development of the Legal Status of the ROC on Taiwan 

3(b). POWERPOINT Historical Development of the Legal Status of the ROC on Taiwan 


4. The Successor Government Theory and the One China Policy
5. ABCD Chart of Territorial Cession 


6. Notes on the Legal Status of Taiwan Territory 
        -- with particular reference to the maneuverings of Mr. Henry Kissinger

7. Military Jurisdiction and the Taiwan status question 


8. US Relations: Does Taiwan Meet the Criteria to Qualify as an "Overseas Territory of the United States"? 


9. Name Rectification in Insular Areas of the United States 


10. The Disposition of Taiwan under the San Francisco Peace Treaty 


11. Territorial Cession after War and the End of Military Government 


12. The Republic of China on Taiwan 


13. Is Taiwan a Sovereign and Independent Nation under the terms of the Taiwan Relations Act?
14. Taiwan's Identity Crisis and the Customary Laws of Warfare 


15. Legal Government Authority over Taiwan, and the Allegiance & Nationality of Native Taiwanese Persons 


16. Three Insular Cases and the Taiwan Status 


17. Our inquiry to the US government -- What are you doing? 


18. Who Owns Taiwan: A Dissection of International Title 



19. POWERPOINT A Brief Introduction to Taiwan's International Legal Position 


20. POWERPOINT Existing United States Policy regarding the Taiwan Status Question 


21. POWERPOINT Which Country is Holding Taiwan's Sovereignty?
This Internet Links page -- http://www.civil-taiwan.org/tai-regal.htm
‘Under Ma, Taiwan has become a region of China.
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