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The modern test to be applied in the “discriminating analysis” as to whether a “particular question” poses a nonjusticiable political question is set forth in Baker v. Carr, 369 U.S. 186 (1962):

Prominent on the surface of any case held to involve a political question is found 

[(1)] a textually demonstrable constitutional commitment of the issue to a coordinate political department; or 

[(2)] a lack of judicially discoverable and manageable standards for resolving it; or 

[(3)] the impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion; or 

[(4)] the impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government; or 

[(5)] an unusual need for unquestioning adherence to a political decision already made; or 

[(6)] the potentiality of embarrassment from multifarious pronouncements by various departments on one question. 
Baker at 217. See also Goldwater v. Carter, 444 U.S. 996, 998 (1979) (distilling the Baker test into three inquiries: (i) Does the issue involve the resolution of questions committed by the text of the Constitution to a coordinate branch of Government? (ii) Would resolution of the question demand that a court move beyond areas of judicial expertise? and (iii) Do prudential considerations counsel against judicial intervention?).


This Court has recognized that the first two Baker factors are the “most important.” Harbury, 522 F.3d at 419.  Nonjusticiability can result when one of the Baker conditions is fulfilled. Schneider v. Kissinger, 412 F.3d 190 (D.C. Cir. 2005).

2.
Appellants claims are justiciable and do not fall within the scope
of the political question doctrine.
a.
The “particular questions” presented by Appellants’ claims are not committed to the political branches in a “textually demonstrable constitutional” manner or otherwise, and do not require a policy determination by the Court.

Appellants’ claims for basic constitutional rights and a declaration of their United States non-citizen nationality
 fall within the “Judicial Power[, which] shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority.” U.S. Const., art. III, sect. 2.  Any person who is denied a “right or privilege as a national of the United States … by any department or independent agency, or official thereof, upon the ground that he is not a national of the United States,” has a cause of action for declaration of nationality.  INA, § 360, 8 U.S.C. § 1503. See also the mirror provision in the Nationality Act, § 503, referenced in Cabebe v. Acheson, 183 F.2d 795 at 796-97 (further noting that as of 1902, passports were to be granted to United States non-citizen nationals). 

The determination of nationality claims is properly one for courts of appeals (on legal points) and district courts (on factual points). Perdomo-Padilla v. Ashcroft, 333 F.3d 964, 966 (9th Cir. 2003), citing Hughes v. Ashcroft, 255 F.3d 752, 758 (9th Cir.2001), relying on 8 U.S.C. § 1252(b)(5). 
b.
The standards applicable to Appellants’ claims are discoverable and manageable, and are susceptible to judicial application of law within the proper realm of judicial expertise.
The Constitution, United States statutes, international legal principles and federal precedents provide sufficient, judicially discoverable and manageable standards to adjudicate Appellants’ statutory claims. See Wang v. Masaitis, 416 F.3d 992, 996 (9th Cir. 2005) (finding that “[r]esolution of the question may not be easy, but it only requires us to apply normal principles of interpretation to the constitutional provision at issue”); Kadic v. Karadzic, 70 F.3d 232, 249 (2d Cir. 1995) (stating that “universally recognized norms of international law provide judicially discoverable and manageable standards”); Nguyen Thang Loi v. Dow Chem. Co. (In re Agent Orange Prod.), 373 F. Supp. 2d  7, 169 (E.D.N.Y. 2005) (finding that international legal questions “are ascertainable and manageable”).

In sum, there is no legitimate need for the District Court to go beyond the law and engage in foreign affairs in order to consider issuing the requested declarations.  Harbury, 522 F. 3d at 419, citing Baker, 369 U.S. at 211.

c.
The resolution of Appellants’ claims would not express any lack of respect due the coordinate branches of government, lead to differing pronouncements by various departments, or violate an unusual need for unquestioning adherence to a political decision already made.
This Circuit has assigned the fourth through sixth Baker factors, which Justice Powell in Goldwater grouped together as “prudential considerations,” a lesser degree of importance.  Harbury, 522 F.3d at 419. The Second Circuit found them to be “relevant only if judicial resolution of a question would contradict prior decisions taken by a political branch in those limited contexts where such contradiction would seriously interfere with important governmental interests.” Kadic, 70 F.3d at 249 (emphasis added). 

Appellants do not seek to contradict any political decisions relating to Taiwan. They request the courts simply to interpret and declare the domestic effects of these political decisions under United States law. While the Congress and President may “acquire, dispose of, and govern territory,” they lack the “power to decide when and where [the Constitution’s] terms apply” or “what the law is.” Boumediene, 128 S. Ct. at 2259, citing Murphy v. Ramsay, 114 U.S. 15, 44 (1885), Marbury v. Madison, 1 Cranch 137, 177 (1803).

  Appellants ask the courts simply to examine Taiwan’s “resulting status” under United States law and on this basis “decide independently whether a statute applies to that area” at the present time, without prejudice to Taiwan’s future disposition.  Baker, 369 U.S. at 212.

Any “unhappiness” of the Executive at having to try this case would be “understandable, but legally irrelevant.” Ungar v. Palestine Liberation Org., 402 F.3d 274, 281 (1st Cir. 2005). This case may “engender strong feelings,” but its mere “capacity to stir emotions is not enough to render an issue nonjusticiable.” Id.   The United States has in any event expressly recognized the right of Taiwanese persons to sue in United States courts. Chang v. N.W. Meml. Hosp., 506 F. Supp. 975, 978 (N.D. Ill. 1980) (quoting letter from Assistant Legal Adviser for Treaty Affairs observing that the ROC’s de-recognition “was not intended in any way to abrogate, infringe, or otherwise modify the right” of Taiwanese persons to sue in United States courts).
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B.   This Lawsuit Seeking Declarations Requiring Examination of Appellants’ “Status Resulting From Prior Action,” Does Not Involve The Political Question Doctrine.

In the recent Supreme Court case of Boumediene v. Bush, 128 S.Ct. 2229, 2251-2252 (2008), which reversed  Boumediene v. Bush, 476 F.3d 981 (D.C. Cir. 2007)
, on which the District Court, in part, based its March 18, 2008, Memorandum Opinion (J.A. A-29), the Supreme Court, without any hesitancy under the political question doctrine, interpreted the treaty and lease agreement between the United States and Cuba to held that, 

Guantanamo Bay is not formally part of the United States. . . .  And under the terms of the lease between the United States and Cuba, Cuba retains ’ultimate sovereignty’ over the territory [Guantanamo Bay] while the United States exercises ‘complete jurisdiction and control.’. . .  Under the terms of the 1934 Treaty [Defining Relations with Cuba, May 29, 1934, 48 Stat. 1683, T.S. No. 866], however, Cuba effectively has no rights as a sovereign until the parties agree to modification of the 1903 Lease Agreement or the United States abandons the base [at Guantanamo Bay].   
Similarly, under the SFPT, as a matter of law, the United States is the “principal occupying Power” over Taiwan (as it de facto is over Guantanamo Bay) unless and until it is determined in a later treaty who has “ultimate sovereignty” over Taiwan.  

This Court, like the Supreme Court in Boumediene, should not hesitate to determine that the political question doctrine does not prohibit the District Court from interpreting the SFPT in order to declare what rights Appellants have under certain United States statutes and the Constitution.  

Indeed, in Rogers v. Sheng, 280 F.2d 663, 664-665 (D.C. Cir. 1960), this Court held that Taiwan is a “country” for purposes of § 243(a) of the Immigration and Nationality Act of 1952 (dealing with deportation), and, most importantly, that because the “word 'country' as used in § 243(a) is not limited to national sovereignties in the traditional diplomatic sense . . . the possibilities of foreign affairs embarrassment which the District Court feared do not arise. Nor does this construction involve judicial intervention into political matters entrusted to the Executive and Legislative Branches.”  Consequently, this Court in Rogers did nothing more than interpret a United States statute, and  determine for Mr. Sheng a “status resulting from prior action”—something the Court held did not “involve judicial intervention into political matters.” 

The Supreme Court Boumediene v. Bush, 128 S.Ct. 2252-2255, further held that, 

When we have stated that sovereignty is a political question, we have referred not to sovereignty in the general, colloquial sense, meaning the exercise of dominion or power . . . but sovereignty in the narrow, legal sense of the term, meaning a claim of right. . . .  Indeed, it is not altogether uncommon for a territory to be under the de jure sovereignty of one nation, while under the plenary control, or practical sovereignty, of another.  This condition can occur when the territory is seized during war, as Guantanamo was during the Spanish-American War. . . .

In a series of opinions later known as the Insular Cases, the Court addressed whether the Constitution, by its own force, applies in any territory that is not a State.  See De Lima v. Bidwell, 182 U.S. 1, 21 S. Ct. 743, 45 L. Ed. 1041 (1901); Dooley v. United States, 182 U.S. 222, 21 S. Ct. 762, 45 L. Ed. 1074 (1901); Armstrong v. United States, 182 U.S. 243, 21 S. Ct. 827, 45 L. Ed. 1086 (1901); Downes v. Bidwell, 182 U.S. 244, 21 S. Ct. 770, 45 L. Ed. 1088 (1901); Hawaii v. Mankichi, 190 U.S. 197, 23 S. Ct. 787, 47 L. Ed. 1016 (1903); Dorr v. United States, 195 U.S. 138, 24 S. Ct. 808, 49 L. Ed. 128 (1904).   The Court held that the Constitution has independent force in these territories, a force not contingent upon actions of legislative grace. . . .

Downes [v. Bidwell, 182 U.S. 244, 21 S.Ct. 770 (1901)] at 293 (White, J., concurring) (‘[T]he determination of what particular provision of the Constitution is applicable, generally speaking, in all cases, involves an inquiry into the situation of the territory and its relations to the United States’).  As the Court later made clear, ‘the real issue in the Insular Cases was not whether the Constitution extended to the Philippines or Porto Rico when we went there, but which of its provisions were applicable. . . .’  Balzac v. Porto Rico, 258 U.S. 298, 312, 42 S.Ct. 343, 66 L.Ed. 627 (1922). . . .  Torres v. Puerto Rico, 442 U.S. 465, 475-476, 99 S. Ct. 2425, 61 L.Ed. 2d 1 (1979) (Brennan, J., concurring in judgment) (‘Whatever the validity of the [Insular Cases] in the particular historical contest in which they were decided, those cases are clearly not authority for questioning the application of the Fourth Amendment—or any other provision of the Bill of Rights—to the Commonwealth of Puerto Rico in the 1970s’).  But, as early as Balzac in 1922, the Court took for granted that even in unincorporated Territories the Government of the United States was bound to provide to noncitizen inhabitants ‘guaranties of certain fundamental personal rights declared in the Constitution.’  258 U.S. at 312. . . .  [T]he Court devised in the Insular Cases a doctrine that allowed it to use its power sparingly and where it would be most needed.  This century-old doctrine informs our analysis in the present matter.

Just as Japan did following the close of World War II when it entered into the SFPT and ceded Taiwan (Formosa) to the Allied Forces and, importantly, recognized that the United States was the “principal occupying Power” over Taiwan, 

At the close of the Spanish-American War, Spain ceded control over the entire island of Cuba to the United States and specifically ‘relinquishe[d] all claim[s] of sovereignty . . . and title.’. . . .  From the date the treaty with Spain was signed until the Cuban Republic was established on May 20, 1902, the United States governed the territory ‘in trust’ for the benefit of the Cuban people.[
]   And although it recognized, by entering into the 1903 Lease Agreement, that Cuba retained ‘ultimate sovereignty’ over Guantanamo, the United States continued to maintain the same plenary control it had enjoyed since 1898.  Yet the Government’s view is that the Constitution had no effect there, at least as to noncitizens, because the United States disclaimed sovereignty in the formal sense of the term.  The necessary implication of the argument is that by surrendering formal sovereignty over any unincorporated territory to a third party, while at the same time entering into a lease that grants total control over the territory back to the United States, it would be possible for the political branches to govern without legal constraint.

Our basic charter cannot be contracted away like this.  The Constitution grants Congress and the President the power to acquire, dispose of, and govern territory, not the power to decide when and where its terms apply.  Even when the United States acts outside its borders, its powers are not ‘absolute and unlimited’ but are subject ‘to such restrictions as are expressed in the Constitution.’  Murphy v. Ramsey, 114 U.S. 15, 44, 5 S. Ct. 747, 29 L. Ed. 47 (1885).  Abstaining from questions involving formal sovereignty and territorial governance is one thing.  To hold the political branches have the power to switch the Constitution on or off at will is quite another.  The former position reflects this Court’s recognition that certain matters requiring political judgments are best left to the political branches.  The latter would permit a striking anomaly in our tripartite system of government, leading to a regime in which Congress and the President, not this Court, say ‘what the law is.’  Marbury v. Madison, 5 U.S. 137, 1 Cranch 137, 177, 2 L. Ed. 60 (1803).

Boumediene v. Bush, 128 S.Ct. at 2258-2259 (emphasis added).

As the Court knows, the Supreme Court concluded by holding for the first time that “noncitizens detained by our Government in territory over which another country maintains de jure sovereignty” have “rights under our Constitution.”  Boumediene v. Bush, 128 S.Ct. at 2262 (emphasis added).  
Appellants seek declarations that they too have “rights under our Constitution” resulting from the United States’ undisputed status under the SFPT as the “principal occupying Power” over Taiwan, a status set forth in SFPT Article 23(a) (and further confirmed by SFPT Article 4(b) confirming the validity of United States Military Government directives pertaining to Taiwan).
  The fact that Appellants seek their declarations in a declaratory judgment act—specifically authorized by the Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202, the Administrative Procedure Act §§ 702 and 704, 5 U.S.C. §§ 702 and 704, and the Immigration and Nationality Act § 360, 8 U.S.C. § 1503—and that the noncitizen prisoners at Guantanamo Bay sought a declaration of their Constitutional rights through a habeas corpus action—does not justify a dismissal of the Amended Complaint on the basis of the political question doctrine.    
Importantly, in Boumediene v. Bush, id., the Supreme Court quoted Hamdan v. Rumsfeld, 548 U.S. [557] at 585, n. 16, 126 S. Ct. 2749, 165 L. Ed. 2d 723 (“’[A]bstention is not appropriate in cases . . . in which the legal challenge turn[s] on the status of persons as to whom the military asserted its power’” (quoting Schlesinger v. Councilman, 420 U.S. 738, 759, 95 S. Ct. 1300, 43 L. Ed. 2d 591 (1975)))” (emphasis added)—a case describing precisely the case at bar in which Appellants’ seek a declaration of their rights resulting from the fact that the United States is the “principal occupying Power” over Taiwan.  

As previously stated, the Supreme Court held in Vermilya-Brown Co. v. Connell, 335 U.S. 377, 380 (1948) (cited in Govt. Brief, pp. 13, 18), that “Recognizing that the determination of sovereignty over an area is for the legislative and executive departments, Jones v. United States, 137 U.S. 202 [(1890)], does not debar courts from examining the status resulting from prior action.  De Lima v. Bidwell, 182 U.S. 1 [(1901)]; Hooven & Allison Co. v. Evatt, 324 U.S. 652 [(1945)].”  (Emphasis added.)  

In Japan Whaling Assoc. v. American Cetacean Soc., 478 U.S. 221, 230 (1986) (cited in Govt. Brief, p. 17), the Supreme Court noted, “As Baker [v. Carr, 369 U.S. 186 (1969)] plainly held . . . the courts have the authority to construe treaties and executive agreements, and it goes without saying that interpreting congressional legislation is a recurring and accepted task for the federal courts. . . .  [U]nder the Constitution, one of the Judiciary’s characteristic roles is to interpret statutes, and we cannot shirk this responsibility merely because our decision may have significant political overtones.”  (Emphasis added.)  
� See Amended Complaint, Sect. VII(a)-(h).  (J.A. at A-19-20.)


� Both Boumediene decisions are cited in the Government’s Brief at 18-19.


� Likewise, as alleged in paragraph 4 of the Amended Complaint, “The Allied Powers led by the United States entrusted the Republic of China (“ROC”) with authority to accept the surrender of the Japanese troops and to occupy Taiwan on behalf of the Allied Powers, according to General Order No. 1 issued by General Douglas MacArthur, Supreme Commander for the Allied Powers. [Original Footnote in Amended Complaint paragraph 4:  Supreme Commander for the Allied Powers General Order No. 1, Sept. 2, 1945, J.C.S. 1467/2; see also Dep’t of St. Bull., Feb. 1955, at 329; see also Y. Frank Chiang, One-China Policy and Taiwan, 28 Fordham Int’l L.J. 1, 35, n.158 (2004); Lung-chu Chen and W. M. Reisman, Who Owns Taiwan: A Search for International Title, 81 Yale L.J. 599, 611, 639 (1972).]  Neither the SFPT nor or any other subsequent legal instrument altered the agency relationship between the principal, the Allied Powers led by the United States, and the agent, the ROC, for the purpose of Taiwan’s occupation.”  (Emphasis added.)


� In Madsen v. Kinsella, 343 U.S. 341, 348, n. 13 (1952), the Supreme Court on the nature of military government, stated (quoting Colonel William Winthrop, “in his authoritative work on Military Law and Precedents,” id. at 346, American Articles of War of 1806, Winthrop's Military Law and Precedents, p. 800 (2d ed. 1920 reprint)), "Military government . . . is an exercise of sovereignty, and as such dominates the country which is its theatre in all the branches of administration. Whether administered by officers of the army of the belligerent, or by civilians left in office or appointed by him for the purpose, it is the government of and for all the inhabitants, native or foreign, wholly superseding the local law and civil authority except in so far as the same may be permitted by him to subsist . . . . "
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