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by native Taiwanese person born in Taiwan
Section 1. PREFACE

1. In the modern era, it must be recognized that the highest ranking document in regard to the legal position of “Formosa and the Pescadores” (hereinafter referred to as “Taiwan”) and the nationality of native Taiwanese persons is the San Francisco Peace Treaty of April 28, 1952.  Under the United States’ form of government (as specified in Article 6 of the US Constitution), the content of the Senate-ratified San Francisco Peace Treaty (SFPT) has the same weight as the US Constitution.  The provisions of the SFPT are therefore are binding on the three branches of the US government and all US government agencies. 

2. The State Department informed the Senate in 1970 that “As Taiwan and the Pescadores are not covered by any existing international disposition; sovereignty over the area is an unsettled question subject to future international resolution.” This statement was repeated in a “Subject: Legal Status of Taiwan” Memorandum from the Department of State Legal Advisor on July 13, 1971, and has been often repeated since. However, this statement is not entirely correct. 

3. An comprehensive analysis of the provisions of the San Francisco Peace Treaty, its subsidiary Sino-Japanese Peace Treaty, the three USA-PRC joint communiqués, the Taiwan Relations Act, and US Supreme Court cases regarding the “acquirement” of territory under the territorial clause of the US Constitution, produces full conclusions for the legal status of Taiwan, the nationality of native Taiwanese persons, and related issues.  
4. These conclusions are given below, along with exhaustive supporting analysis. 

5. Importantly, these conclusions are fully compatible with President Truman’s Statement regarding Taiwan’s undetermined status (June 27, 1950), Secretary Powell’s Statement regarding Taiwan’s sovereignty (October 25, 2004), President Reagan’s Six Assurances (July 14, 1982), President Clinton’s Three Noes (June 30, 1998), and the “One China Policy.”  These conclusions are also fully compatible with the customary laws of warfare of the post-Napoleonic period, as specified in the Hague Conventions of 1907, the Geneva Conventions of 1949, relevant court decisions, US Army Field Manual FM 27-10, and other sources. 
Footnotes in this document are abbreviated as [FN].

Section 2. CONCLUSIONS FOR THE LEGAL STATUS OF TAIWAN, THE NATIONALITY OF NATIVE TAIWANESE PERSONS, AND RELATED ISSUES 

1. Taiwan’s international legal position: unincorporated and unorganized territory under the United States Military Government, and currently in interim status under the subset of the laws of war known as the “law of occupation.” 
(A) As such, and regardless of the lack of any action by Congress, Taiwan is a TYPE 1 Insular Area of the United States, acquired under the principle of conquest. 
(B) At the present time, Taiwan has not reached a “final (political) status” and is being held under the administrative authority of “the principal occupying power” (i.e the United States), as specified in the SFPT.
2. Scope of applicability of US Constitution to native Taiwanese persons: Even without any action by Congress, “fundamental rights” under the US Constitution apply in all Insular Areas.  Native Taiwanese persons are entitled to these fundamental rights. The right to travel, and to hold a passport, are fundamental rights included within the “liberty” of the Fifth Amendment. 
3. Allegiance of native Taiwanese persons: to the United States of America

4. Nationality of native Taiwanese persons: US nationals (non-citizens)
5. Status of the Republic of China on Taiwan: a subordinate occupying power (beginning Oct. 25, 1945) and a government in exile (beginning Dec. 1949).

Section 3. BACKGROUND INFORMATION 

Part 1. World War II in the Pacific 

1. Taiwan had been ceded to Japan by China in the 1895 Treaty of Shimonoseki. After 1895, under international law, there is no doubt that Taiwan was a part of the Japanese Empire. [FN #1]
2. After the attack on Pearl Harbor, Hawaii, the United States Congress declared war against Japan on December 8, 1941. On the following day, December 9th, Chiang Kai-shek's Republic of China also declared war against Japan.
3. All military attacks on (Japanese) Taiwan during the December 8, 1941 to August 15, 1945 period were conducted by United States military forces. The Republic of China military forces did not participate.  Hence, in relation to Taiwan, the United States is the “conqueror.” 

4. After a thorough review of the specifications of General Douglas MacArthur’s General Order No. 1 of Sept. 2, 1945, the question which must be asked is: “In these Pacific Ocean areas and environs, who is fulfilling the role of the occupying power as specified in the customary laws of warfare?”  President Harry Truman (dates in office: April 12, 1945, to Jan. 20, 1953) approved General Order No. 1 before its promulgation, and General MacArthur is the head of the United States military forces, hence the strongest presumption would be that United States is fulfilling this role.  Importantly, this is fully confirmed by Article 23 of the post-war San Francisco Peace Treaty, where the United States is designated as the principal occupying power. The US Senate ratified this treaty.

5. Considering such legal and historical facts, it is clear that upon the surrender of Japanese troops in Taiwan on October 25, 1945, the United States has “acquired” Taiwan under the principle of conquest.  The United States is the “conqueror” and in this post-Napoleonic period it is the principal occupying power.  Beginning in the summer of 1945, all legal considerations regarding the legal status of Taiwan, as well as the allegiance and nationality of native Taiwanese persons must flow from these facts. 
6. Beginning on October 25, 1945, Taiwan’s legal position is “independent customs territory under USMG on Japanese soil.”  The administrative authority for the military occupation has been delegated to the Chinese Nationalists.  Under international law, this is merely “Grotian agency,” which is the law of agency as applied to dealings between nations. 
The law of agency is based on the Latin maxim "Qui facit per alium, facit per se," which means "he who acts through another is deemed in law to do it himself." Hugo Grotius discussed agency in his treatise On the Law of War and Peace, written in 1625. [FN #2] 

Part 2. Determination of Taiwan’s Insular Status under United States Law
1. The DOS Foreign Affairs Manuals provide the following information:

REFERENCE: 7 FAM 1121.1 How Territories and Possessions Were Acquired       (TL:CON-66; 10-10-96) 
a. In the late 19th and early 20th centuries, U.S. sovereignty was extended to overseas territories. These territories (unlike those of the western United States, Alaska, and Hawaii) were not considered a part of the United States, and the Constitution was held not to be fully applicable to them. 

b. The territories came under U.S. control in a number of ways: 

(1) Puerto Rico, Guam, and the Philippines. After the Spanish-American War, Spain ceded Puerto Rico, Guam, and the Philippines to the United States by the Treaty of Paris of 1899 (30 Stat. 1754)("Treaty of Paris"). The treaty came into force in April 11, 1899. The Philippines ceased being a U.S. territory upon its independence on July 4, 1946; 

2. The explanation in 7 FAM 1121.1 b.(1) gives only the briefest summary of the acquirement of territories after the Spanish - American War, and ignores any considerations involving United States’ military jurisdiction.  In fact, Puerto Rico, Guam, the Philippines, and Cuba were all acquired under the principle of conquest.  All were under United States Military Government for extended periods of time. In the April 11, 1899 peace treaty, Spain gave up the sovereignty of Puerto Rico, Guam, and the Philippines and the United States was designated as the receiving country for the sovereignty.  Spain gave up the sovereignty of Cuba as well, but no receiving country was designated.  However, even after the coming into effect of the Peace Treaty, all four of these island groups remained under United States Military Government jurisdiction.   

3. The categorization of US Insular Areas 
The larger insular areas originally came under the sovereignty of the United States in various ways. The following is a comprehensive categorization of Major US Insular Areas, which are also called “unincorporated territories.”
TYPE 1: Insular Areas Acquired by Conquest -- In the Treaty of Paris signed at the end of the Spanish - American War in 1898, Spain ceded Puerto Rico, Guam, and the Philippines to the United States. In the same treaty, Spain's sovereignty over Cuba was relinquished, but no recipient was designated.

TYPE 2: Insular Areas Acquired by Purchase -- The United States purchased the Virgin Islands from Denmark in 1917.

TYPE 3: Insular Areas Acquired by Agreement -- Great Britain and Germany renounced their claims over Samoa in February 1900. The island group was then formally ceded to the United States by the Samoan chiefs, with ratification by the US Congress in 1929.

TYPE 4: Insular Areas Acquired after United Nations Trusteeship, as a Commonwealth of the United States -- The United States was responsible for administering the Northern Mariana Islands after World War II as a United Nations trusteeship. In 1976 Congress approved the mutually negotiated “Covenant to Establish a Commonwealth of the Northern Mariana Islands in Political Union with the United States.” The commonwealth government adopted its own constitution in 1977, and the constitutional government took office in Jan. 1978. The Covenant was fully implemented on Nov. 3, 1986, pursuant to Presidential Proclamation No. 5564.

(TYPE 5: An additional type of Insular Area would be those countries which have achieved independence but are now in “Free Association with the USA.” However, these are not “unincorporated territories” and hence are not considered here.)

Part 3. Dissection of a TYPE 1 US Insular Area

1. As seen from the above, the earliest delineation of US insular areas (TYPE 1) was by the Supreme Court after the Spanish - American War. The United States was the “conqueror,” hence (in the post-Napoleonic era) the United States is the (principal) occupying power. Obviously, “military occupation” is not equivalent to “annexation.”
2. As an illustrative example of exacting legal analysis, it can be noted that after the coming into force of the peace treaty, the situations of Puerto Rico, Guam, the Philippines, and Cuba in relationship to the United States, at any time from April 11, 1899, to April 11, 1900, are exactly the same -- each is under United States Military Government.  This is despite the fact that for Puerto Rico, Guam, and the Philippines, the peace treaty designated the United States as the “receiving country,” but for Cuba no “receiving country” was specified. Hence, the designation of the United States as the “receiving country” in the peace treaty is not a decisive factor for recognition of TYPE 1 Insular Status.

3. In summary, it can be seen that beginning in 1898, the three fundamental criteria for the recognition of a type of US insular area are -- conquest by US military forces, the United States as “the (principal) occupying power,” and territorial cession [FN #3] in the peace treaty. This is a “default status” for these areas, and does not require any confirmation by the US Congress. Significantly, Taiwan fits these TYPE 1 criteria exactly. 
4. In other words, after the coming into effect of the peace treaty, US insular law applies to Puerto Rico, Guam, the Philippines, Cuba, and Taiwan because they are inside the principle of “cession by conquest” which was confirmed by “cession by treaty.” [FN #4]  Taiwan is a TYPE 1 Insular Area of the United States. 

5. Persons in the modern era are perhaps more familiar with the military occupations of Afghanistan and Iraq, as well as the general post WWII military occupation of Germany, with Berlin in particular.  However, US insular law does not apply to any of these areas because they are not territorial cessions.

Section 4. NATIONALITY DETERMINATION UNDER US LAW FOR NATIVE TAIWANESE PERSONS BORN IN TAIWAN, WITH REFERENCE TO DOS FOREIGN AFFAIRS MANUALS (FAM)
1. Native Taiwanese Persons Born in Taiwan are US nationals (non-citizens).  

REFERENCE: 7 FAM 1111.3 Nationality (TL:CON-64; 11-30-95)

a. The term “nationals of the United States”, as defined by statute (Section l0l(a)(22) INA) includes all citizens of the United States, and other persons who owe allegiance to the United States but who have not been granted the privilege of citizenship.

b. Nationals of the United States who are not citizens are entitled to the consular protection of the United States when abroad, and to U.S. documentation, such as U.S.passports. They are not entitled to voting representation in Congress and, under most state laws, are not entitled to vote in federal, State, or local elections except in their place of birth.

c. Historically, Congress, through statutes, granted U.S. nationality, but not citizenship, to persons born or inhabiting territory acquired by the United States through conquest or treaty. At one time or other natives and certain other residents of Puerto Rico, the U.S.Virgin Islands, the Philippines, Guam, and the Panama Canal Zone were U.S. non-citizen nationals.

REFERENCE: 8 USC 1408

Unless otherwise provided in section 1401 of this title, the following shall be nationals, but not citizens, of the United States at birth:

      (1) A person born in an outlying possession of the United States on or after the date of formal acquisition of such possession;

      (2) A person born outside the United States and its outlying possessions of parents both of whom are nationals, but not citizens, of the United States, and have had a residence in the United States, or one of its outlying possessions prior to the birth of such person;

2. After the Spanish - American War, much confusion arose regarding the nationality of the native inhabitants of the newly acquired territories.
REFERENCE: 7 FAM 1121.1
c. Treaties, conventions, and proclamations concerning these areas provided for the nationality or citizenship of certain of the inhabitants, but none of the provisions was very specific. Questions arose almost immediately about the status and rights of the inhabitants and the relationship of the newly acquired territories to the United States.

REFERENCE: 7 FAM 1121.2-2 Court Decisions 

a. In the first decade of the 20th century, in a series of court cases often called the "Insular Cases", the Supreme Court developed the rationale that, absent specific Congressional legislation or treaty provisions— 

(1) The Constitution has only limited applicability to U.S. territories; and 

(2) Inhabitants of territories acquired by the United States acquire U.S. nationality -- but not U.S. citizenship. 

3. The decisions in the Insular Cases of the US Supreme Court are important for determining the civil rights of native inhabitants of US insular areas. According to the precedent in US Supreme Court, Dorr v. United States, 195 U.S. 138, 147 (May 31, 1904), under the US Constitution there is the concept of “fundamental rights,” and these may be described as “inherent although unexpressed principles which are the basis of all free government . . . . ”
(A) In an authoritative 1997 report compiled by the United States General Accounting Office for the House Committee on Resources, it was stated that “These fundamental rights appear to correspond roughly to the ‘natural rights’ earlier described by Justice White in a concurring opinion in Downes v. Bidwell, 182 U.S. 244 (1901).  Justice White included among ‘natural rights’ the right to one’s own religious opinion as well as ‘the right to personal liberty and individual property; to freedom of speech and of the press; to free access to courts of justice; to due process and to an equal protection of the laws; to immunities from unreasonable searches and seizures, as well as cruel and unusual punishments . . . . ’ ”
(B) The guarantees in the Fifth Amendment that no person shall “be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation” are clearly fundamental rights.  Indeed, the ruling in Downes v. Bidwell, 182 U.S. 244 (1901) also held that “ . . . . even in cases where there is no direct command of the Constitution which applies, there may nevertheless be restrictions of so fundamental a nature that they cannot be transgressed, although not expressed in so many words in the Constitution.”
(C.) “In sum, it can fairly be said that the Insular Cases stand for essentially two propositions: (1) for territories incorporated into the United States, the Constitution applies ex proprio vigore, and (2) for unincorporated territories, only ‘fundamental’ constitutional rights apply.”   See King v. Morton, US Court of Appeals, D.C. Circuit, (1975).  

4. The findings in the Insular Cases of the Supreme Court confirm that there is a “default” nationality status for native inhabitants of territory acquired by the United States. This is despite the fact that INA may contain no specific provisions for the territory in question. 

REFERENCE: 7 FAM 1121.4-3 Status of Inhabitants of Territories Not Mentioned in the Immigration and Nationality Act (INA)            (TL:CON-66; 10-10-96)
The United States exercises sovereignty over a few territories besides those mentioned above. Under international law and Supreme Court dicta, inhabitants of those territories, (Midway, Wake, Johnston, and other islands) would be considered non-citizen, U.S. nationals; However, because the INA defines "outlying possessions of the United States" as only American Samoa and Swains Island, there is no current law relating to the nationality of the inhabitants of those territories or persons born there who have not acquired U.S. nationality by other means. 

5. Although at present there is no law in the United States regarding the US national non-citizen status of native Taiwanese persons, there is full recognition in 7 FAM 1121.4-3 that the United States exercises sovereignty over some territories which are (1) not classified as “outlying possessions,” and (2) are not even mentioned in the Immigration and Naturalization Act (INA).  Furthermore, 7 FAM 1121.2-2 specifies that native persons of such territories are US nationals (non-citizens).
(A) According to the precedent in Kent v. Dulles, 357 U.S. 116 (1958), the right to travel is a part of the “liberty” of which a citizen, or other person owing allegiance to the United States, cannot be deprived without due process of law under the Fifth Amendment. [FN #5]
6. Earlier, in Bolling v. Sharpe, 347 U.S. 497 (1948), the US Supreme Court stated that: “Although the Court has not assumed to define ‘liberty’ with any great precision, that term is not confined to mere freedom from bodily restraint. Liberty under law extends to the full range of conduct which the individual is free to pursue, and it cannot be restricted except for a proper governmental objective.” [FN #6]
(A) Importantly, freedom of movement across frontiers in either direction, and inside frontiers as well, has been a part of the American heritage. Travel abroad, like travel within the country, may be necessary for a livelihood. It may be as close to the heart of the individual as the choice of what he eats, or wears, or reads. Freedom of movement is basic in the American scheme of values. The right to travel includes the right to obtain a passport.
7. In summary, the determination of native Taiwanese persons as holding US national (non-citizen) nationality, and owing allegiance to the United States, arises directly from a full clarification of Taiwan’s international legal position under the SFPT, the Insular Cases of the US Supreme Court, and the right to “liberty” under the Fifth Amendment to the US Constitution. 

Section 5. NATIONALITY DETERMINATION UNDER US LAW FOR NATIVE TAIWANESE PERSONS BORN IN TAIWAN, WITH REFERENCE TO THE SAN FRANCISCO PEACE TREATY 
1. In the SFPT, Japan renounced all claims of sovereignty over Taiwan, but no receiving country was specified. The following articles of the SFPT are particularly important to understanding Taiwan’s international legal position. 
* Article 2(b) Japan renounces all right, title and claim to Formosa and the Pescadores.

* Article 4(b) Japan recognizes the validity of dispositions of property of Japan and Japanese nationals made by or pursuant to directives of the United States Military Government in any of the areas referred to in Articles 2 and 3. 

* Article 21 Notwithstanding the provisions of Article 25 of the present Treaty, China shall be entitled to the benefits of Articles 10 and 14(a)2; and Korea to the benefits of Articles 2, 4, 9 and 12 of the present Treaty. 

* Article 23  ….. including the United States of America as the principal occupying Power, ……

2. The form of administration by which an occupying power exercises government authority over occupied territory is called “military government.”  United States Military Government in Taiwan began on October 25, 1945, with the surrender of Japanese troops. The United States is the principal occupying power, and it has delegated the military occupation of Taiwan to the Chinese Nationalists.  

3. The military government of the (principal) occupying power does not end with the coming into force of the peace treaty, but continues until legally supplanted.

4. An examination of all relevant US government announcements, proclamations, treaties, laws, etc. regarding Taiwan from the period of late April, 1952, to the present, finds no record of a definitive statement of the end of United States Military Government authority over Taiwan.  In other words, no United States government recognized civil government operations have yet begun in Taiwan from late April 1952 to the present. Under the provisions of the SFPT, United States Military Government jurisdiction over Taiwan is still active in the present day.   

5. Hence, the nationality of a native Taiwanese persons born in Taiwan is confirmed as US nationals (non-citizens). This is a customary law nationality arising from common-law jus soli for natural-born subjects, based on the US Supreme Court’s Insular Cases (beginning 1901).  This is differentiated from jus soli based on the US Constitution’s 14th Amendment, promulgated in July 1868. 

6. It can be argued that under the SFPT, Taiwan is under the exclusive jurisdiction of the United States. The decision to delegate that jurisdiction (in any way, shape, or form) to the Republic of China military forces is not directly authorized by the SFPT.  To the extent that the delegation of jurisdiction for the military occupation of Taiwan is blocking the native Taiwanese persons’ enjoyment of fundamental rights under the US Constitution, it must be regarded as void.  
Section 6. NATIONALITY DETERMINATION UNDER US LAW FOR NATIVE TAIWANESE PERSONS BORN IN TAIWAN, WITH REFERENCE TO THE TAIWAN RELATIONS ACT
Part 1. United States Code Specifications

1. The Taiwan Relations Act has some specifications regarding how native Taiwanese persons are to be treated under INA.  All are included in the United States Code. 
REFERENCE: Taiwan Relations Act, 22 USC 3303 (b) (6)

For purposes of the Immigration and Nationality Act (8 USC 1101 et seq.), Taiwan may be treated in the manner specified in the first sentence of section 202(b) of that Act (8 USC 1152(b)).

REFERENCE: Immigration and Nationality Act, 8 USC 1152(b) 

Rules for chargeability

Each independent country, self-governing dominion, mandated territory, and territory under the international trusteeship system of the United Nations, other than the United States and its outlying possessions, shall be treated as a separate foreign state for the purposes of a numerical level established under subsection (a)(2) of this section when approved by the Secretary of State. 

2. The question arises: “If the correct nationality status of native Taiwanese persons is ‘non-citizen US nationals,’ then how can they be considered ‘aliens’ under INA?” 

REFERENCE: INA [8 USC 1101 (a) (3)] 
The term ''alien'' means any person not a citizen or national of the United States.

REFERENCE: INA [8 USC 1101 (a) (21)] 
The term ''national'' means a person owing permanent allegiance to a state.
REFERENCE: INA [8 USC 1101 (a) (22)] 
The term “national of the United States” means 

(A) a citizen of the United States, or 

(B) a person who, though not a citizen of the United States, owes permanent allegiance to the United States.

3. In other words, how can a native Taiwanese person be an “alien” and a “national” at the same time?  This apparent contradiction is explained in two parts below, first with reference to Taiwan’s international legal status, and second in relation to the US Supreme Court decision in Gonzales v. Williams (1904).   
Part 2. Taiwan’s international legal status 

1. Taiwan is a “Sub Sovereign Foreign State Equivalent” and “Self-Governing Dominion.” Under INA [8 USC 1101 (a) (14)] the term “foreign state” includes outlying possessions of a foreign state, but self-governing dominions or territories under mandate or trusteeship are regarded as separate foreign states.  
2. As discussed in Section 7 of this document, the United States has never recognized the forcible incorporation of Taiwan into Chinese territory.  As of late 1949, the Republic of China on Taiwan is fulfilling the dual roles of (1) subordinate occupying power (beginning October 25, 1945), and (2) government in exile (beginning December 1949). With plans for the full recognition of the PRC moving forward rapidly, the United States derecognized the Republic of China as the legal government of China in late 1978.  The Taiwan Relations Act does not recognize the terminology of the “Republic of China” after January 1, 1979, but instead refers to the government of Taiwan as the “Taiwan governing authorities.” 
3. The Taiwan Relations Act (TRA) was passed by the US Congress.  Among people in Taiwan there is much confusion about the true meaning of the TRA. Importantly however, this Act cannot be interpreted to recognize Taiwan as a sovereign independent nation. This rationale is explained Goldwater v. Carter, 444 U.S. 996 (December 13, 1979). 
In regard to the decision to cancel the Mutual Defense Treaty with the ROC on Taiwan, Justice Brennan filed a statement which examined the constitutional issues as follows: “The constitutional question raised here is prudently answered in narrow terms. Abrogation of the defense treaty with Taiwan was a necessary incident to Executive recognition of the Peking Government, because the defense treaty was predicated upon the now-abandoned view that the Taiwan Government was the only legitimate political authority in China. Our cases firmly establish that the Constitution commits to the President alone the power to recognize, and withdraw recognition from, foreign regimes. See Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 410 (1964); Baker v. Carr, 369 U.S.186, at 212 (1962); United States v. Pink, 315 U.S. 203 , 228-230, 62 S. Ct. 552 (1942).” 
4. Again in Harlow v. Fitzgerald, 457 U.S. 800 (1982), the Supreme Court observed that responsibility for the conduct of foreign affairs and for protecting the national security are “ ‘central’ Presidential domains.” Similarly, in the Department of Navy v. Egan, 484 U.S. 518 (1988), the Supreme Court “ … recognized the generally accepted view that foreign policy [is] the province and responsibility of the Executive.” 

5. For the purposes of INA, the “subordinate occupying power and government in exile” of the Republic of China on Taiwan is treated as a self-governing dominion. 
Part 3. Categories of Aliens in Insular Areas 

1. According to the precedent in US Supreme Court, Gonzales v. Williams, 192 U.S. 1 (January 4, 1904), after the proclamation of the Treaty of Paris in 1899, Puerto Rico became a domestic country, and ceased to be a foreign country.  The following summary details are provided for reference, and are much more comprehensive than the remarks given in 7 FAM 1121.2-2 d. 
2. The Court addressed the issue of whether Isabella Gonzales, a native of Puerto Rico, was an “alien” under the specifications of “An Act in Amendment to the Various Acts Relative to Immigration and the Importation of Aliens under Contract or Agreement to Perform Labor,” approved March 3, 1891 (26 Stat. at L. 1084, chap. 551, U. S. Comp. Stat. 1901, pp. 1294, 1296), and found that: 

(A) Conceding to counsel that the general terms ‘alien,’ ‘citizen,’ ‘subject,’ are not absolutely inclusive, or completely comprehensive, and that, therefore, neither of the numerous definitions of the term 'alien' is necessarily controlling, we, nevertheless, cannot concede, in view of the language of the treaty and of the act of April 12, 1900, that the word ‘alien,’ as used in the act of 1891, embraces the citizens of Puerto Rico.
(B) . . . . . . the act relates to foreigners as respects this country, to persons owing allegiance to a foreign government, and citizens or subjects thereof; and that citizens of Puerto Rico, whose permanent allegiance is due to the United States; who live in the peace of the dominion of the United States; the organic law of whose domicil was enacted by the United States, and is enforced through officials sworn to support the Constitution of the United States, are not 'aliens,' and upon their arrival by water at the ports of our mainland are not 'alien immigrants,' within the intent and meaning of the act of 1891.
(C.) The Attorney General applied the ruling in DeLima v. Bidwell, 182 U.S. 1 (May 27, 1901), that “with the ratification of the treaty of peace between the United States and Spain, April 11, 1899, the island of Puerto Rico ceased to be a ‘foreign country’ within the meaning of the tariff laws.” Gonzales was not a passenger from a foreign port, and was a passenger “from territory or other place” subject to the jurisdiction of the United States. 
3. Currently, INA [8 USC 1101 (a) (3)] defines “alien” as “any person not a citizen or national of the United States.”  We may call this an “Alien (Type 1).” However, for the purposes of insular law, additional categories must be added. The following are notable.
Alien (Type 2): “a native inhabitant of a domestic country,” as in the situation of Puerto Rico, Guam, and the Philippines, after the coming into force of the Treaty of Paris (April 11, 1899) and without any action by the US Congress. 

Alien (Type 3): “a native inhabitant of foreign territory under the dominion of the United States,” as in the situation of Cuba, after the coming into force of the Treaty of Paris (April 11, 1899) and without any action by the US Congress.  

4. Importantly however, 7 FAM 1121.2-2 a. tells us that in the first decade of the 20th century, in a series of court cases often called the “Insular Cases,” the Supreme Court developed the rationale that, absent specific Congressional legislation or treaty provisions: Inhabitants of territories acquired by the United States acquire U.S. nationality -- but not U.S. citizenship.
5. Hence, here in 2006, absent specific Congressional legislation or treaty provisions, the “Alien (Type 2)” and “Alien (Type 3)” categories mentioned above would be classified as US nationals (non-citizens).  
6. In this fashion, native Taiwanese persons born in Taiwan qualify as US nationals (non-citizens), which is a category of “Alien (Type 3),” and they should be carrying US national non-citizen passports. Indeed, the recognition of this legal reality would be a desirable enhancement to the human rights of the people on Taiwan. 
REFERENCE: Taiwan Relations Act, 22 USC 3301 (c.) 

The preservation and enhancement of the human rights of all the people on Taiwan are hereby reaffirmed as objectives of the United States.

7. At the same time, it must be recognized that according to INA’s Rules of Chargeability, Taiwan is “outside” of the green card zone. 

8. See further explanation in the attached Chart #3: US Insular Law Considerations on the Origin and Classification of Aliens.

Section 7. NATIONALITY DETERMINATION UNDER US LAW FOR NATIVE TAIWANESE PERSONS BORN IN TAIWAN, WITH REFERENCE TO THE PRESENCE OF THE CHINESE NATIONALISTS ON TAIWAN

Part 1. The Republic of China on Taiwan 

1. A careful reading of the SFPT, and its subsidiary Sino-Japanese Peace Treaty, with reference to the Truman Statement of June 27, 1950, the Taiwan Relations Act, and other US policy statements clearly shows that the United States government has never recognized the forcible incorporation of Taiwan into Chinese territory.
2. This fully confirmed in the Federal Register: January 5, 2005 (Volume 70, Number 3), Rules and Regulations, page 664, quoting from the decision in Rogers v. Sheng, (D.C. Circuit, 1960):

The court described the status of Formosa as follows: “Following World War II, Japan surrendered all claims of sovereignty over Formosa. But in the view of our State Department, no agreement has ‘purported to transfer the sovereignty of Formosa to (the Republic of) China’ …..” 

Speaking of the situation in 1960, the Court had further held that: 

“At the present time, we accept the exercise of Chinese authority over Formosa, and recognize the Government of the Republic of China as the legal Government of China.''  
3. In further action on this Rogers v. Sheng case, the US Court of Appeals held that “Formosa” was indeed a “country” for the purpose of deportation proceedings under INA. However, such a determination does not amount to recognition of Taiwan as eligible to join organizations for which statehood is a requirement. 
This is because under INA, the term “foreign state” includes outlying possessions of a foreign state, but self-governing dominions or territories under mandate or trusteeship are regarded as separate foreign states as well. See 8 USC 1101(a)(14) and 8 USC 1152(b). Under INA, Taiwan is treated as a “self-governing dominion” and not as an independent sovereign nation.  
4. That “all Chinese on either side of the Taiwan Strait maintain there is but one China and that Taiwan is a part of China” is something that the United States only “acknowledges.” This acknowledgement is clearly stated in the Shanghai Communique of 1972.
5. The correct delineation of the “Republic of China on Taiwan” is that it is a subordinate occupying power (beginning Oct. 25, 1945) and a government in exile (beginning Dec. 1949). It has effective territorial control over Taiwan, but not sovereignty. 
6. With the establishment of diplomatic relations on January 1, 1979, the US Government recognized the People's Republic of China as the sole legal government of China and derecognized the Republic of China on Taiwan. On October 25, 2004, Secretary of State Powell said: “Taiwan is not independent. It does not enjoy sovereignty as a nation.”  Taiwan has never been included on the US State Department’s listing of “Independent States in the World.”  The current listing is at http://www.state.gov/s/inr/rls/4250.htm
Part 2. Republic of China Explanations Regarding the Nationality of Native Taiwanese Persons

1. Although there were some proclamations made in the Fall of 1945, the most commonly quoted reference for the “legal basis” of native Taiwanese persons as having ROC nationality is a January 12, 1946, order issued by the ROC military authorities.  However, that order was never ratified by the Legislative Yuan, nor made into a law.  Importantly, as “belligerent occupation” of Taiwan began on October 25, 1945, with the surrender of Japanese troops, and only ended with the coming into force of the San Francisco Peace Treaty on April 28, 1952, such an order is prohibited.  More specifically, the imposition of mass-naturalization procedures over the civilian population in occupied Taiwan territory is illegal under the laws of war.  
2. Reference to the pronouncements of the US State Department in the late 1940’s (and even into the 1950’s) confirms that the United States government has never recognized the legal validity of the mass naturalization of native Taiwanese persons as “ROC citizens” by the Chiang Kai-shek regime. 

3. Beginning October 25, 1945, as stated above, Taiwan’s legal position was “independent customs territory under USMG on Japanese soil,” with the administrative authority for the military occupation delegated to the Chinese Nationalists.  
4. Under the customary laws of warfare, upon the surrender of Japanese troops the local populace passes under an “allegiance” to the conqueror, which in the post-Napoleonic era will be the principal occupying power. Such an analysis is fully recognized in international law and by the US Supreme Court.  See full clarifications regarding the “legiance” of native persons in conquered territory in Section 10, Part 2, below. 
Part 3. The Sino-Japanese Peace Treaty and the ROC Nationality Law

1. Article 26 of the SFPT serves to authorize the drafting of a peace treaty between the ROC and Japan.  Article 10 of the Sino-Japanese Peace Treaty (Treaty of Taipei) of August 5, 1952 specifies: “For the purposes of the present Treaty, nationals of the Republic of China shall be deemed to include all the inhabitants and former inhabitants of Taiwan (Formosa) and Penghu (the Pescadores) and their descendents who are of the Chinese nationality in accordance with the laws and regulations which have been or may hereafter be enforced by the Republic of China in Taiwan (Formosa) and Penghu (the Pescadores) . . . . . ” 
2. The ROC Nationality Law was originally promulgated in February 1929, when Taiwan was a part of Japan.  It was revised in February 2000, however there were no Articles addressing the mass naturalization of Taiwanese persons as ROC citizens.   

3. Japanese Courts have held that the native persons of “Formosa and the Pescadores” were of Japanese nationality until the early Spring of 1952.  In the SFPT, Japan renounced the sovereignty of Taiwan, but the Republic of China (ROC) was not the recipient of this sovereignty. This is stated in Article 2b and confirmed in Article 21.  Hence, according to the provisions of the SFPT, the Republic of China is not the legal government of Taiwan.  

4. For native Taiwanese persons to be bona fide ROC citizens, two conditions would need to be met. First, the San Francisco Peace Treaty would have to award sovereignty of Taiwan to the ROC and second, there would have to be a law passed regarding these mass-naturalization procedures, after the peace treaty came into effect on April 28, 1952. In fact, neither of these two conditions has been met.
5. Importantly, the ROC Constitution does not clearly define its own “territory.”  By contrast, the Constitution of the United States specifies the inclusion of the original thirteen states, as well as additional states which have entered the Union via acts of Congress.  In regard to territories over which other countries have relinquished sovereignty, and which have come under the jurisdiction of the United States, there are treaties which give the full specifications.

Part 4. The “Republic of China” Constitution
1. The “Republic of China” Constitution currently in use in Taiwan was passed on December 25, 1946, when the Chinese Nationalist Party (KMT) still ruled China. It was promulgated on January 1, 1947, and came into force on December 25, 1947.  It was brought over from Mainland China by the KMT during the Chinese Civil War period of the late 1940’s.  During this period of time, Taiwan was under military occupation, and had not been incorporated into Chinese territory.  

2. Notably, Article 4 of the ROC Constitution specifies that “The territory of the Republic of China within its existing national boundaries shall not be altered except by a resolution of the National Assembly.”  In regard to the alleged incorporation of Taiwan into Chinese territory, there is no resolution of the National Assembly on record. 
3. As such, this ROC Constitution, which is often called the “Nanjing Constitution”, is not the true organic law of the Taiwan cession.  Under international law, and US Constitutional law, Taiwan remains as an unorganized territory. 

Section 8. NATIONALITY DETERMINATION UNDER US LAW FOR NATIVE TAIWANESE PERSONS BORN IN TAIWAN, WITH REFERENCE TO A DETERMINATION OF THE “COMPETENT AUTHORITY” TO ISSUE ID DOCUMENTATION TO NATIVE PERSONS IN TAIWAN

1. With no clear legal basis to include Taiwan in its definition of “national territory,” and no international treaty references which can be found, the ROC is definitely not the competent authority to issue ID documentation (including ID cards, drivers’ licenses, passports, etc.) of any kind to native Taiwanese persons.  Such an interpretation must be recognized by all US government agencies under the terms of the SFPT. 
2. Hence under the US Supreme Court’s Insular Cases, the US Constitution, the laws of war, the San Francisco Peace Treaty, and the SFPT-authorized Sino-Japanese Peace Treaty (Treaty of Taipei), the native inhabitants of Taiwan remain either as (1) Japanese nationals, thus owing their allegiance to Japan, or (2) nationals of the principal occupying power, and thus owing their allegiance to the principal occupying power.  
3. In conjunction with Japan’s relinquishment of sovereignty over Taiwan in the SFPT, Japanese courts have not recognized the native persons of Taiwan as Japanese nationals since the Spring of 1952.  In other words, under Japanese law, and indeed under international law, native persons of Taiwan currently owe no allegiance to the government of Japan.   

4. This leaves us with only one other possibility.  The native inhabitants of Taiwan must be correctly classified as US nationals (non-citizens), and their identification documents and travel documents must be issued under the authority of the United States.  In the San Francisco Peace Treaty, the United States is specified as the principal occupying power. 
5. Taiwan is self-governing dominion under Taiwan Relations Act (TRA), but there is no passport issuing authority.  Hence, it can be maintained that under US law the Taiwan governing authorities are counterfeiting “Republic of China passports.”  

6. In other words, the Republic of China is not recognized under either the San Francisco Peace Treaty or the TRA with any power to issue passports for native Taiwanese persons, in the areas of “Formosa and the Pescadores.” As defined in INA 101(a)(30), the Republic of China’s Ministry of Foreign Affairs cannot be construed as the competent authority for issuing passports to these persons. The false claims of “citizenship of the Republic of China” for native Taiwanese persons holding ROC passports make those passports illegal under US law.
REFERENCE: INA [8 USC 1101 (a)(30) ]
The term "passport" means any travel document issued by competent authority showing the bearer's origin, identity, and nationality if any, which is valid for the admission of the bearer into a foreign country.  

7. See further clarifications in Section 10, Part 3, below.  

Note: The consideration of whether the ROC Ministry of Foreign Affairs is the competent authority for issuing passports to native persons in the Kinmen (Jinmen) and Matsu (Mazu) island groups is an entirely separate matter however. These two island groups are not included in the definition of “Taiwan” given in the Taiwan Relations Act.  See 22 USC 3314 (2). 
Section 9. NATIONALITY DETERMINATION UNDER US LAW FOR NATIVE TAIWANESE PERSONS BORN IN TAIWAN, WITH REFERENCE TO UNITED STATES GOVERNMENT GEOGRAPHIC JURISDICTION

Part 1. Geographic Jurisdiction
1. The geographic jurisdiction of the United States government is very limited and well defined. US government geographic jurisdiction is limited to those places where the Unites States is the sovereign. 

2. The territorial clause of the US Constitution (Art. 4, Sec. 3, Clause 2) states: The Congress shall have power to dispose of and make all needful rules and regulations respecting the territory or other property belonging to the United States...

3. All territory under the control of the federal government is considered part of the "United States" for purposes of law. In Hooven & Allison Co. v. Evatt, 324 U.S. 652 (1945), the Supreme Court held that the term “United States” can have three different meanings, in different contexts.

"The term 'United States' may be used in any one of several senses. It may be merely the name of a sovereign occupying the position analogous to that of other sovereigns in the family of nations. It may designate the territory over which the sovereignty of the United States extends, or it may be the collective name of the states which are united by and under the Constitution." 

4. This means that the “United States” is composed of any area or region over which the federal government has jurisdiction.

Part 2. Territorial Acquisitions as the Result of War

1. In terms of territorial acquisitions as the result of war, most laymen only consider territory ceded to the USA, and now under civil government operations sanctioned by the US Congress, as having been “acquired.”  (The commentary in 7 FAM 1121.1 also employs this overly simplified view.)  In fact, this is merely what may be described as TYPE A.  
2. Actually, the acquirement of territory under the territorial clause in the US Constitution is much broader in scope. In Downes v. Bidwell, 182 U.S. 244 (1901), the Supreme Court referred to its earlier finding that: 

“The Constitution confers absolutely on the government of the Union the powers of making war and of making treaties; consequently, that government possesses the power of acquiring territory, either by conquest or by treaty.”  Also in     American Insurance Co. v. 356 Bales of Cotton, 1 Pet. 511, 7 L. ed. 242, (1828). 

3. With a full consideration of military jurisdiction under the principle of conquest, we can examine three deeper levels beyond TYPE A. 
Chart #1: Types of US Territorial Acquisitions as the Result of War 
	Type
	Description
	US territorial status
	insular law status

	Type A
	Territory which was ceded in the peace treaty, with the designation of the USA as the receiving country, and now with civil government operations (authorized by the US Congress) in effect
	unincorporated territory
	TYPE 1 Insular Area, (acquired under the principle of conquest)

	Type B
	Territory which was ceded in the peace treaty, with the designation of the USA as the receiving country, but which is still being held under USMG, because although the United States is the (principal) occupying power, no civil government operations (authorized by the US Congress) have yet come into effect
	unincorporated territory under USMG
	TYPE 1 Insular Area, (acquired under the principle of conquest)

	Type C
	Territory which was ceded in the peace treaty, without the designation of any receiving country, and which is still being held under USMG, because the United States is the (principal) occupying power, and USMG has not yet been legally supplanted
	unincorporated territory under USMG
	TYPE 1 Insular Area, (acquired under the principle of conquest)

	Type D
	Territory which is under belligerent occupation by US military forces
	  (Note 1)
	  (N/A)


Note 1: For a US military occupation of Tamaulipas State, in Mexico, the territorial status would be “independent customs territory under USMG on Mexican soil.”  For a US military occupation of the Cote D'Azur, in France, the territorial status would be “independent customs territory under USMG on French soil,” etc.     

N/A is used to indicate Not Applicable.  
4. The disposition of territory acquired under the principle of conquest and held under military occupation must be conducted according to the laws of war. The Hague Conventions of 1907 specify that “territory is considered occupied when it is actually placed under the authority of the hostile army.” (See FM 27-10, paragraph 351.) The form of administration by which an occupying power exercises government authority over occupied territory is called “military government.” In Ex Parte Milligan, 71 U.S. 2 (1866), the US Supreme Court held that “The Constitution itself provides for military government as well as for civil government.” Moreover, the Court held that military government is “ … to be exercised in time of foreign war without the boundaries of the United States, or in time of rebellion and civil war within states or districts occupied by rebels treated as belligerents.”
5. In Church of Jesus Christ of L. D. S. v. United States136 U.S. 1 (1890), the Supreme Court held that: “The power to acquire territory, other than the territory northwest of the Ohio River (which belonged to the United States at the adoption of the Constitution), is derived from the treaty-making power and the power to declare and carry on war. The incidents of these powers are those of national sovereignty, and belong to all independent governments. The power to make acquisitions of territory by conquest, by treaty, and by cession is an incident of national sovereignty.” 
Part 3. The End of the Military Government of the (Principal) Occupying Power

1. The military government of the (principal) occupying power does not end with the coming into force of the peace treaty, but continues until legally supplanted. This is easily seen by looking back at the Spanish - American War cessions of Puerto Rico, the Philippines, Guam, and Cuba. In each island group, the period of military occupation was followed by a formal announcement by the US government of the end of “United States Military Government” (USMG) in these areas.  The earliest date was May 1, 1900, when USMG in Puerto Rico ended, and civil government operations authorized by the US Congress began, under the provisions of the Foraker Act.  

2. Comparative data for the end of USMG in the Philippines was July 4, 1901; the end of USMG in Cuba was May 20, 1902; and the end of USMG in Guam is usually stated as July 1, 1950.  
3. In each case, USMG was supplanted by civil government operations.  In the situations of Puerto Rico, Guam, and the Philippines, the civil government operations were authorized by the US Congress.  In the situation of Cuba, the United States government was not opposed to Cuban independence, and the civil government operations of the Republic of Cuba began on May 20, 1902. On this date, USMG in Cuba ended by proclamation of President Theodore Roosevelt.
4. Many US Supreme Court cases confirm the rule that military government continues until legally supplanted. For example, in Dooley v. U.S., 182 U.S. 222 (1901), the Justices held that: “ … We have no doubt, however, that, from the necessities of the 
case, the right to administer the government of Porto Rico continued in the military commander after the ratification of the treaty and until further action by Congress. Reference: Cross v. Harrison, (1853) 16 How. 182, 14 L. ed. 896. At the same time, while the right to administer the government continued, the conclusion of the treaty of peace and the cession of the island to the United States were not without their significance.”
Section 10. NATIONALITY DETERMINATION UNDER US LAW FOR NATIVE TAIWANESE PERSONS BORN IN TAIWAN, WITH REFERENCE TO THE COMPARATIVE EXAMPLE OF CUBA AFTER THE SPANISH AMERICAN WAR

Part 1. A comparison of the situation of Cuba after the Spanish American War and Taiwan after WWII is informative for discussing allegiance, nationality, and related issues.

1. Conflict between the military forces of Spain and the United States was reported on February 15, 1898.  After diplomatic negotiations proved unsuccessful, the US Congress declared war against Spain on April 22.  All military attacks on (Spanish) Cuba during the April to July 1898 period were conducted by United States military forces.  According to the historical record, Spanish troops in Cuba surrendered on July 17, 1898.

2. Hence, in relation to Cuba, the United States was the “conqueror.”  Under the customary laws of warfare of the post-Napoleonic period, the United States will be the (principal) occupying power.  
Article 1 of the Treaty of Paris (April 11, 1899) specifies: 

Spain relinquishes all claim of sovereignty over and title to Cuba. And as the island is, upon its evacuation by Spain, to be occupied by the United States, the United States will, so long as such occupation shall last, assume and discharge the obligations that may under international law result from the fact of its occupation, for the protection of life and property. 

3. What if such a situation had occurred today?  If we look at the circumstances of Cuba from the vantage point of 2006, the question arises: “Who is the competent authority to issue ID documentation (including passports) of any kind to native Cuban persons after April 11, 1899?”  United States Military Government in Cuba has begun as of July 17, 1898, with the surrender of Spanish troops.  Spanish sovereignty over the island has ended with the coming into force of the Treaty of Paris on April 11, 1899.  Although the United States is not opposed to Cuban independence, under international law, the Republic of Cuba has not yet been founded. 

4. In fact, the answer to this question must be provided by the customary laws of warfare.  Upon the surrender of Spanish troops, Cuba’s international legal position is “independent customs territory under USMG on Spanish soil,” and the local populace passes under an “allegiance” to the conqueror, which in the post-Napoleonic era will be the (principal) occupying power.

5. After the relinquishment of Spanish sovereignty over Cuba in the peace treaty, Cuba’s international legal position is elevated to that of “unincorporated territory under USMG.”  It is TYPE C on the Chart of “Types of US Territorial Acquisitions as the Result of War.” Hence, from the period of April 11, 1899, to May 20, 1902, the native inhabitants of Cuba must be correctly classified as non-citizen US nationals, and their identification documents and travel documents must be issued under the authority of the United States.  
6. Such an analysis is confirmed by reference to US Supreme Court rulings.  Speaking of this “April 11, 1899, to May 20, 1902” transitional period, the US Supreme Court held in DeLima v. Bidwell 182 US 1 (1901), that “Cuba is under the dominion of the United States.”  The nationality of the native persons therein is thus provided by Boyd v. Nebraska ex rel Thayer, 143 U.S. 135 (1892) where the Court specified that: “The nationality of the inhabitants of territory acquired by conquest or cession becomes that of the government under whose dominion they pass, subject to the right of election on their part to retain their former nationality by removal or otherwise, as may be provided.” This determination was confirmed again in Gonzales v. Williams, 192 U.S. 1 (1904).
Part 2. More Detailed Comparisons for Cuba and Taiwan
1. How does such a legal framework relate to Taiwan?  First, it is necessary to examine the post war peace treaties very carefully.  The military occupation of Cuba by the United States is fully specified in Article 1 of the Treaty of Paris.  The wording is interesting, because it shows that the period of time (1) after the coming into force of the peace treaty and (2) before the end of United States Military Government in Cuba, is also called “occupation.”  In present day terminology, for a territorial cession, the period of time beginning from the surrender of local troops and ending with the coming into effect of the peace treaty would be called “belligerent occupation,” and the period of time from the coming into effect of the peace treaty to the end of the military government of the (principal) occupying power would be called “friendly occupation” or “the civil affairs administration of a military government.”  

2. In fact, similar specifications to those for Cuba have been made for Taiwan in the San Francisco Peace Treaty.  The following chart provides a convenient summary.

Chart #2: Peace Treaty Specifications for Cuba and Taiwan
	Item
	Treaty of Paris
specifications for

Cuba
	SFPT
specifications for 

Taiwan

	United States is the (principal) occupying power
	Article 1
	Article 23

	Original “owner” did indeed cede the territory 
	Article 1
	Article 2(b)

	No “receiving country” was specified (i.e. “limbo cession”)
	Article 1
	Article 2(b)

	USMG has disposition rights over the territory 
	Article 1
	Article 4(b) 


	Military government is present, and military occupation is a reality 
	Article 1
	Article 4(b) and the Hague

Conventions (1907) 


3. Based on the provisions of the SFPT and the decision in DeLima v. Bidwell 182 US 1 (1901), “Taiwan is under the dominion of the United States.” Taiwan is TYPE C on the Chart of “Types of US Territorial Acquisitions as the Result of War.” The nationality of native persons in Taiwan is thus provided by Boyd v. Nebraska ex rel Thayer, 143 U.S. 135 (1892) where the Supreme Court specified that: “The nationality of the inhabitants of territory acquired by conquest or cession becomes that of the government under whose dominion they pass …. ”
4. This is amplified by the legal analysis in U.S. v. Wong Kim Ark, 169 U.S. 649 (1898), where the US Supreme Court held that: “To create allegiance by birth, the party must be born, not only within the territory, but within the ligeance of the government. If a portion of the country be taken and held by conquest in war, the conqueror acquires the rights of the conquered as to its dominion and government, ….. It is equally the doctrine of the English common law that during such hostile occupation of a territory, and the parents be adhering to the enemy as subjects de facto, their children, born under such a temporary dominion, are not born under the ligeance of the conquered.”
5. Currently, Taiwan is in a transitional period, or period of “interim status,” being held by the military government of the principal occupying power under SFPT.  It is important to clarify that while this interim status condition under SFPT persists there is no “Taiwan Republic”, nor any “One China, One Taiwan”, nor “Two Chinas,” nor “a divided Chinese nation.”  This is because Taiwan has not yet reached a “final (political) status.” 

6. Therefore, as long as the final (political) status of the Taiwan cession is undetermined as noted in the Truman Statement of June 27, 1950 and legally affirmed by SFPT, it is protected by basic civil rights as a treaty cession under the Taiwan Relations Act.

Part 3. A Competent Authority for Issuing ID Documentation

1. The above analysis may be restated as follows.  For Taiwan, “Who is the competent authority to issue ID documentation (including passports) of any kind to native Taiwanese persons after April 28, 1952?”  United States Military Government in Taiwan has begun as of October 25, 1945, with the surrender of Japanese troops.  Japanese sovereignty over the island has ended with the coming into force of the SFPT on April 28, 1952.  So, who is in charge?

2. In fact, the answer to this question must be provided by the customary laws of warfare.  Upon the surrender of Japanese troops, Taiwan’s international legal position is “independent customs territory under USMG on Japanese soil,” and the local populace passes under a “temporary allegiance” to the conqueror, who in the post-Napoleonic era will be the principal occupying power.  Hence, regardless of how one evaluates the complications of the period of belligerent occupation, it is 100% clear that upon the coming into force of the SFPT, and up to the present day, the allegiance of native Taiwanese persons is to the United States of America. Under 8 USC 1101 (a)(30) , it is the US Dept. of State which is the “competent authority” for issuing ID documentation to native Taiwanese persons.  

3. Under Taiwan’s qualification as a TYPE 1 US insular area, this “temporary allegiance” under the law of occupation gives rise to the immigration law status referred to as “permanent allegiance” or non-citizen national status. [FN #7] 

Part 4. Sub-sovereign Foreign State Equivalent

1. In the 1898 Treaty of Paris, Spain ceded the sovereignty of Cuba, but it was not given to any other country.  The United States was the (principal) occupying power.  Hence, as summarized above, the situation of Cuba after the Spanish American War provides good comparative analysis for Taiwan.

2. In their concurring opinion in Downes v. Bidwell, 182 U.S. 244 (1901), Justices White, Shiras, and McKenna stated: “It cannot, it is submitted, be questioned that, under this provision of the treaty, as long as the occupation of the United States lasts, the benign sovereignty of the United States extends over and dominates the island of Cuba …. Considering the provisions of this treaty, and reviewing the pledges of this government extraneous to that instrument, by which the sovereignty of Cuba is to be held by the United States for the benefit of the people of Cuba and for their account, to be relinquished to them when the conditions justify its accomplishment, this court unanimously held in Neely v. Henkel, 180 U.S. 109, ante, 302, 21 Sup. Ct. Rep. 302, that Cuba was not incorporated into the United States, and was a foreign country.” [bold-italics added] 

(A) Justice Gray in a concurring opinion stated: “So long as Congress has not incorporated the territory into the United States, neither military occupation nor cession by treaty makes the conquered territory domestic territory, in the sense of the revenue laws; but those laws concerning 'foreign countries' remain applicable to the conquered territory until changed by Congress. Such was the unanimous opinion of this Court, as declared by Chief Justice Taney in Fleming v. Page, (1850).”  

3. In a similar situation to Cuba after April 11, 1899, Taiwan is “foreign territory under the dominion of the United States.” The Taiwan Relations Act does not treat Taiwan as a sovereign independent nation, but rather as a “sub-sovereign foreign state equivalent.”  The TRA contains a “foreign state equivalency” clause.  
REFERENCE: Taiwan Relations Act [22 USC 3303 (b)]: 
Application of United States laws in specific and enumerated areas

      The application of subsection (a) of this section shall include, but shall not be limited to, the following:

        (1) Whenever the laws of the United States refer or relate to foreign countries, nations, states, governments, or similar entities, such terms shall include and such laws shall apply with respect to Taiwan.

        (2) Whenever authorized by or pursuant to the laws of the United States to conduct or carry out programs, transactions, or other relations with respect to foreign countries, nations, states, governments, or similar entities, the President or any agency of the United States Government is authorized to conduct and carry out, in accordance with section 3305 of this title, such programs, transactions, and other relations with respect to Taiwan (including, but not limited to, the performance of services for the United States through contracts with commercial entities on Taiwan), in accordance with the applicable laws of the United States.

Section 11. NATIONALITY DETERMINATION UNDER US LAW FOR NATIVE TAIWANESE PERSONS BORN IN TAIWAN, WITH REFERENCE TO THEIR “PERMANENT ALLEGIANCE” 

Part 1. Permanent Allegiance
1. If calculated from the coming into effect of the SFPT in 1952 to the present day, the native Taiwanese persons have already owed allegiance to the United States for over fifty years.  Clearly this relationship meets the dictionary definition of “permanent” which is simply “continuing or enduring without fundamental or marked change.”
2. In a similar fashion, the Immigration and Nationality Act (INA) merely defines “permanent” as a relationship of continuing or lasting nature.”  See 8 USC 1101 (a) (31): The term "permanent" means a relationship of continuing or lasting nature, as distinguished from temporary, but a relationship may be permanent even though it is one that may be dissolved eventually at the instance either of the United States or of the individual, in accordance with law.

A “national of the United States” is defined in 8 USC 1101 (a) (22): The term "national of the United States" means:  (A) a citizen of the United States, or (B) a person who, though not a citizen of the United States, owes permanent allegiance to the United States. 

3. Clearly, native Taiwanese persons living in Taiwan have “permanent ties” to Taiwan, as evidenced by payment of taxes, ownership of property, and the presence of family.  These persons have a permanent dwelling place (or “domicile”) in Taiwan to which they, when absent, intend to return.  

4. Based on the above INA definitions, native Taiwanese persons do qualify as owing permanent allegiance to the United States. 
5. For a definition of the “United States” relevant to the subject of “Allegiance,” see Code of Federal Regulations, Title 22—Foreign Relations, Chapter I--Department of State, SubChapter F—Nationality and Passports, Part 51—Passports
Sec. 51.1  Definitions: 
(a) United States means the continental United States, the State of Hawaii, the Commonwealth of Puerto Rico, the Virgin Islands of the United States, the Canal Zone, American Samoa, Guam and any other islands or territory over which the United States exercises jurisdiction.

(b) Department means the Department of State of the United States of America. 

(c) Secretary means the Secretary of State.

(d) National means a citizen of the United States or a noncitizen owing permanent allegiance to the United States.

Part 2. Passport Issuing Authority
1. The broad power of the Secretary of State under 22 USC 211a to issue passports, which has long been considered “discretionary,” has been construed generally to authorize the refusal of a passport only when the applicant (i) is not a citizen or a person owing allegiance to the United States, or (ii) was engaging in criminal or unlawful conduct. 
REFERENCE: 22 USC 212

No passport shall be granted or issued to or verified for any other persons than those owing allegiance, whether citizens or not, to the United States. 

Section 12. FINAL COMMENTS 
1. This 35-page document is presented as a “Statement of Historical and Legal Evidence for US Nationality Status” provided in accompaniment with an Application for a US nationality non-citizen PASSPORT by a native Taiwanese person born in Taiwan.  The content herein does not touch on any issues which involve a “political question,” and does not contradict the “One China Policy” as espoused by the United States.  For more than thirty years, the official policy of the United States has been that it does not support “Taiwan independence”, “One China, One Taiwan,” or “Two Chinas.”  
2. China's unification policy, articulated in the 1993 White Paper, has four major principles: (a) one China, (b) one country, two systems, (c) a highly autonomous Taiwan, and (d) peaceful negotiation. The specification of “peaceful negotiation” is predicated on Beijing’s assertion that “everything is negotiable within the framework of One China.” 

3. It must be pointed out that a “full clarification of the status quo” (as provided in this document) is not a unilateral change of the status quo. As the Commander in Chief and the Secretary of State have frequently commented, the United States is opposed to any unilateral moves by either Taiwan or China to change the political status quo in the region. This would include any moves toward military coercion by the PRC, or any moves toward self determination by Taiwan.  
Footnotes:

FN #1: In Article 2 of the Sino-Japanese Peace Treaty of August 5, 1952, it is recognized that in the SFPT Japan has renounced all right, title, and claim to Taiwan (Formosa) and Penghu (the Pescadores).  Obviously, if Japan did not possess all such right, title, and claim after 1895, and up to the coming into force of the SFPT in 1952, the signatories of the treaty would not be agreeing to such a renunciation, and Article 2 would be meaningless.  

FN #2: In particular, see On the Law of War and Peace, Book 2, Chapter XI, Sec. XII: "We are obliged to confirm the engagements made by others, acting in our name, if it is evident that they had special, or general instructions from us to do so. And in granting a commission with full powers to any one, it may so happen that we are bound by the conduct of that agent, even if he exceed the secret instructions which he has received. For he acts upon that ostensible authority, by which we are bound to ratify whatever he does, although we may have bound him to do nothing but according to his private instructions."

FN #3: In the present document, the verb “cede,” and the noun “cession” are used in their broad original senses to denote the “surrendering of possession of,” “relinquishment of sovereignty over,” “renouncing of all right, title and claim to,” etc.
FN #4: The significance of the designation of a “receiving country” for a territorial cession in a peace treaty is explained as follows:   The designation of a “receiving country” serves to authorize the Legislature of that country to pass legislation to establish civil government for the territory.  Importantly however, before the beginning of civil government operations, the territory remains under the administrative authority of the (principal) occupying power.

More explicitly, it should be noted that after the coming into force of the Treaty of Paris, the four areas of Puerto Rico, the Philippines, Guam, and Cuba are all in exactly the same relationship to the United States.  In other words, they are all under United States Military Government.  This is despite the fact that Puerto Rico, the Philippines, and Guam were ceded to the United States, and Cuba was not. Cuba was a “limbo cession.” 
Hence in regard to the criteria for the designation of a TYPE 1 Insular Area of the United States (Insular Areas Acquired by Conquest), it is not necessary that the United States be designated as the “receiving country” for the territorial cession in the peace treaty, but only that the following three conditions be met:  (1) conquest by US military forces, (2) the United States as “the (principal) occupying power,” and (3) territorial cession in the peace treaty.
FN #5: A fundamental requirement of due process is “the opportunity to be heard.” See Grannis v. Ordean, 234 U.S. 385, 394 (1914). It is an opportunity which must be granted at a meaningful time and in a meaningful manner. 

FN #6: It is noted that no unincorporated territories of the United States have initiated their own mandatory military conscription policies, as such policies would be in violation of their status under the federal dominion. At the present time, Taiwanese males are subject to mandatory military conscription under the authority of the subordinate occupying power and government in exile “Republic of China.”  The imposition of these mandatory military conscription policies and related travel restrictions over the male Taiwanese populace beginning in the early 1950’s are a denial of “liberty” under the US Constitution, and in direct violation of the Geneva Conventions.  This is because any activity prohibited for the principal occupying power is certainly prohibited for a subordinate occupying power.  See --
Geneva Convention Relative to the Protection of Civilian Persons in Time of War, (1949.08.12), Article 51 and as codified in FM 27-10, paragraph 418:
The Occupying Power may not compel protected persons to serve in its armed or auxiliary forces. No pressure or propaganda which aims at securing voluntary enlistment is permitted …... In no case shall requisition of labour lead to a mobilization of workers in an organization of a military or semi-military character.
In Application of Yamashita, 327 U.S. 1 (1946), the US Supreme Court held that “FM 27-10 (1940), states the principal offenses under the laws of war recognized by the United States.” 

FN #7: The standard US Supreme Court references for the doctrine of “temporary allegiance” under the law of occupation are United States v. Rice (1819) and Fleming v. Page (1850). The first involved the British occupation of Castine, Maine, during the War of 1812.  The second involved the US occupation of the port of Tampico, in the State of Tamaulipas, Mexico, during the Mexican - American War. However, both were during periods of belligerent occupation, and were not followed by territorial cession in the peace treaty. 

In contrast, Taiwan is currently under a civil affairs administration of United States Military Government, which is after peace treaty cession.  As a result of the peace treaty cession, under US Constitutional law, Taiwan has been elevated to the position of “unincorporated territory under USMG,” and the allegiance of native Taiwanese persons has been raised to a more permanent condition. 
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