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	Issuance of Certificates of Identity as Travel Documents
for the People of Taiwan


	
In his letter dated July 26, 1950 in response to the question concerning "Future of Formosa", Kenneth Younger, the then British Acting Foreign Secretary, mentioned that "Formosa is still de jure Japanese territory, and there is no Government of Formosa as such." The British viewpoint on the legal status of Formosa was reaffirmed by General Douglas MacArthur's statement at a U.S. congressional hearing held on May 5, 1951: "Legalistically Formosa is still a part of the Empire of Japan." 

According to the Memorandum of Conversation prepared by Mr. Eric Stein of the Office of United Nations Political and Security Affairs on November 16, 1950 regarding the consideration of a framework for a plan for the solution of the Formosa question, one of the basic principles is: 

"The United States, as a principal victor of the war in the Pacific and as the sole occupying power of Japan has great responsibility in the disposition of Formosa." 

Today, what is Taiwan? Taiwan is the residual territory of imperial Japan now under ROC Chinese colonial administration as a proxy occupation force for the United States of America, the principal occupying Power specified in the 1952 Treaty of Peace with Japan. 

American Perceptions of Taiwan 

* On Oct. 25, 2004, U.S. Secretary of State Colin Powell confirmed that "Taiwan is not independent. It does not enjoy sovereignty as a nation, and that remains our policy, our firm policy." 

* For many years, the "Taiwan" entry in the U.S. State Department publication "Treaties in Force" has clearly noted that "The United States does not recognize the Republic of China (ROC) as a state or a government." 

* Such policies and pronouncements find a clear legal basis in a 1959 U.S. court decision, where the judges held that Taiwan, formerly called Formosa, "may be said to be a territory or an area occupied and administered by the Government of the Republic of China, but is not officially recognized as being a part of the Republic of China." See Cheng Fu Sheng v. Rogers, 177 F. Supp. 281, 284 (D.C. District, 1959). 

Furthermore, in the appeal decision of Sheng v. Rogers (D.C. Circuit, 1960), the court described the status of Formosa as follows: 

"Following World War II, Japan surrendered all claims of sovereignty over Formosa. But in the view of our State Department, no agreement has 'purported to transfer the sovereignty of Formosa to (the Republic of) China." 

* On August 30, 2007, Dennis Wilder, Senior Director for Asian Affairs at the National Security Council, stated that "Taiwan, or the Republic of China, is not at this point a state in the international community. The position of the United States government is that the ROC -- Republic of China -- is an issue undecided, and it has been left undecided, as you know, for many, many years." 

* Acting under his foreign affairs powers, the U.S. President recognized the "Republic of China" as the sole legitimate government of China as of December 31, 1978. However, no U.S. President has ever recognized the "Republic of China" as the legitimate government of Taiwan. 

U.S. Court Decisions on Taiwanese Civil Rights Lawsuits 

On October 24, 2006, Roger C.S. Lin assembled 228 supporters and filed a lawsuit against the United States of America in the U.S. District Court for the District of Columbia. In this lawsuit, the Plaintiffs alleged that the people of Taiwan are not correctly classified as having "Republic of China nationality." Moreover, based on the history of the Pacific War and the specifications of the Treaty of Peace with Japan, aka the San Francisco Peace Treaty (SFPT), they are entitled to carry some form of U.S.-issued travel documents. 

Important excerpts from the court decisions are given as follows: 

March 18, 2008 District Court Decision 


Plaintiffs have essentially been persons without a state for almost 60 years. The last completely clear statement of authority over Taiwan came from General MacArthur in 1945. One can understand and sympathize with Plaintiffs' desire to regularize their position in the world. . . . . . 

As sources cited by Plaintiffs make plain, at the end of World War II, the sovereignty of Taiwan was an undecided question. It remains a very delicate issue in international relations. . . . . . 

According to the Plaintiffs, the decision not to cede Formosa to China was a considered judgment . . . . . the final draft of the SFPT did not transfer "full sovereignty" in Taiwan and the Pescadores Islands from Japan to China. . . . . Instead, Article 23 designated the United States as "the principal occupying Power," with the government of the ROC as its agent. 


April 7, 2009 Court of Appeals Decision 


America and China's tumultuous relationship over the past sixty years has trapped the inhabitants of Taiwan in political purgatory. During this time the people on Taiwan have lived without any uniformly recognized government. In practical terms, this means they have uncertain status in the world community which infects the population's day-to-day lives. This pervasive ambiguity has driven Appellants to try to concretely define their national identity and personal rights. . . . . 

In 1949, China's civil war -- a battle between Chinese nationalists and communists -- ended; mainland China fell to the communists and became the People's Republic of China, forcing Chiang Kai-shek to flee to Taiwan and re-establish the Republic of China in exile. . . . . 

The Taiwan Relations Act also outlined the United States' "expectation that the future of Taiwan will be determined by peaceful means" . . . . . 

Addressing Appellants' claims would require identification of Taiwan's sovereign. The Executive Branch has deliberately remained silent on this issue and we cannot intrude on its decision. 

Once the Executive determines Taiwan's sovereign, we can decide Appellants' resulting status and concomitant rights expeditiously . . . . without knowing Appellants' status, we cannot delineate Appellants' resultant rights. 


The Unfinished Legal Business between the U.S. Military Authorities and the people of Taiwan. 

* In December 1949, the Chinese Nationalist Government exiled to Taiwan, an integral part of the Empire of Japan as from April 1, 1945, and under Chinese military occupation since October 25, 1945. Hence the resultant Chinese colonial regime on Taiwan. 

Within this context, on the one hand, under the laws and usages of war, the governing authorities on Taiwan are without any legal justification to issue passports to the people of Taiwan in the name of the "Republic of China." 

On the other hand, with the coming into force of the Treaty of Peace with Japan on April 28, 1952, in which the United States of America is specified as the principal occupying Power, under the law of agency, the native Taiwanese persons are supposed to hold the Certificates of Identity (COIs) as the travel documents issued in the name of the United States military authorities instead of the passports issued in the name of the Republic of China. The United States military authorities are definitely in a position to exercise the right to issue these COIs. 

The Ryukyu Islands Model 

In light of the above, the undersigned officials of the Taiwan Civil Government hereby call upon the U.S. military authorities headed by the U.S. President as the Commander in Chief to adhere to the Law of Nations, the U.S. Constitution, the Treaty of Peace with Japan, the laws and usages of war, the law of agency, and relevant U.S. court decisions to issue the "Certificates of Identity (COIs)" as "Travel Documents" to the people of Taiwan; i.e., native Taiwanese persons. 

Such "Travel Documents" should be similar to the COIs issued by United States Civil Administration of the Ryukyu Islands to the native inhabitants of the Ryukyus from the late 1940s to the early 1970s. 
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(SAMPLE)
The Certificate of Identity for the native inhabitants of the Ryukyu Islands under U.S. military occupation 
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(copyright retained by the authors) 
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Online references: 
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  http://www.taiwandocuments.net/coi-menu.htm 

God bless America, Taiwan, Japan,
and the whole World!

The false claims of "citizenship of the Republic of China" for
native Taiwanese Persons holding ROC passports should render
those passports illegal under US law.
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 -- excerpted from Washington Post, Jan. 21, 2013
http://www.taiwandocuments.net/advertorial.htm
	 Note: All internet URLs mentioned in my submitted Defense Hotline Online Complaint Form and this Attachment may be conveniently accessed from  http://taiwanus.net/tcg/hotcomp.htm  


Excerpts from the case of Sheng v. Rogers 
(D.C. Circuit, Oct. 6, 1959)
A Department of State Bulletin, Vol. XXXIX, No. 1017, dated December 22, 1958, which constitutes an official expression of the foreign policy of the United States, contains the following discussion of the problem in which we are interested (pp. 1005 and 1009):

'Since the middle of the 17th century and up to 1895 Formosa was a part of the Chinese Empire. In 1895 under the Treaty of Shimonoseki China ceded Formosa to Japan. In the Cairo conference in November 1943 the United States, United Kingdom, and China declared it was their 'purpose' that Manchuria, Formosa, and the Pescadores 'shall be restored to the Republic of China'. Thereafter in August 1945 in the Potsdam conference the United States, United Kingdom, and China declared that 'the terms of the Cairo Declaration shall be carried out.' This Potsdam declaration was subsequently adhered to by the U.S.S.R. On September 2, 1945, the Japanese Government, in the instrument of surrender, accepted the provisions of the declaration. The Supreme Allied Commander for the Allied Powers then issued Directive No. 1 under which the Japanese Imperial Headquarters issued General Order No. 1 requiring Japanese commanders in Formosa to surrender to Generalissimo Chiang Kai-shek of the Republic of China. Since September 1945 the United States and the other Allied Powers have accepted the exercise of Chinese authority over the island. In article 2 of the Japanese Peace Treaty, which entered into force April 28, 1952, Japan renounced all 'right, title and claim' to Formosa. Neither this agreement nor any other agreement thereafter has purported to transfer the sovereignty of Formosa to China.'

'In giving the historical background of Formosa it has been pointed out that at Cairo the Allies stated it was their purpose to restore Formosa to Chinese sovereignty and at the end of the war the Republic of China received the surrender of Japanese forces in Formosa. It has also been pointed out that under the Japanese Peace Treaty Japan renounced all right, title, and claim to Formosa. However, neither in that treaty nor in any other treaty has there been any definitive cession to China of Formosa. The situation is, then, one where the Allied Powers still have to come to some agreement or treaty with respect to the status of Formosa.' (Emphasis supplied.)

From the foregoing official pronouncements of the Department of State, it appears that the United States recognizes the Government of the Republic of China as the legal government of China; that the provisional capital of the Republic of China has been at Taipei, Taiwan (Formosa) since December 1949; that the Government of the Republic of China exercises authority over the island; that the sovereignty of Formosa has not been transferred to China; and that Formosa is not a part of China as a country, at least not as yet, and not until and unless appropriate treaties are hereafter entered into. Formosa may be said to be a territory or an area occupied and administered by the Government of the Republic of China, but is not officially recognized as being a part of the Republic of China. Expressions of the State Department are drawn with care and circumspection to refrain from such recognition.

See http://www.taiwanbasic.com/state/usg/shengvsro.htm
ADDITIONAL DATA

	Taiwan is an island of over 34,000 sq km (over 13,300 sq mi) situated in the Pacific Ocean off the southeastern coast of the Chinese mainland (People's Republic of China). Taiwan was a part of Qing China, but was ceded to Japan in the 1895 Treaty of Shimonoseki. It was included in the South Pacific Theater of WWII, and was not part of the China Theater.

The island's shape is somewhat like a tobacco leaf, approximately 394 km long and 144 km wide at the maximum. Taiwan has a subtropical climate, and the southern tip of the island is still over 2400 km (1491 mi) north of the equator. Population statistics are as follows:

· Native Taiwanese: approx 19.5 million

· Republic of China Exiles: approx. 3 million

· Others: approx. 500,000  


San Francisco Peace Treaty

1. The San Francisco Peace Treaty (SFPT) was ratified by the United States Senate and came into effect on April 28, 1952, with the United States as the principal occupying power. The US Constitution, Article VI, provides that: 

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land . . . . . 
2. As was said by Chief Justice Marshall in United States v. The Peggy, 5 U.S. 103 (1801): "Where a treaty is the law of the land, and as such affects the rights of parties litigating in court, that treaty as much binds those rights, and is as much to be regarded by the court, as an act of Congress." And in Foster v. Neilson, 27 U.S. 253 (1829), he repeated this in substance: "Our Constitution declares a treaty to be the law of the land. It is, consequently, to be regarded in courts of justice as equivalent to an act of the legislature, whenever it operates of itself without the aid of any legislative provision." So again in Whitney v. Robertson, 124 U.S. 190 (1888): "By the Constitution a treaty is placed on the same footing, and made of like obligation, with an act of legislation. Both are declared by that instrument to be the supreme law of the land, and no superior efficacy is given to either over the other." 
3. Japan signed the SFPT and recognizes its validity. In relation to the Taiwan status question, the following articles of SFPT are particularly important: 
Article 2(b) 

Japan renounces all right, title and claim to Formosa and the Pescadores. 

Article 4(b) 

Japan recognizes the validity of dispositions of property of Japan and Japanese nationals made by or pursuant to directives of the United States Military Government in any of the areas referred to in Articles 2 and 3. 

Article 23(a) 

. . . . . including the United States of America as the principal occupying Power, . . . . . 

4. The Chinese - Japanese Peace Treaty (aka "Treaty of Taipei") between the Republic of China and Japan came into effect on August 5, 1952, and is a subsidiary treaty as authorized by SFPT Article 26. Japan signed the Chinese - Japanese Peace Treaty and recognized its validity as an SFPT-authorized subsidiary treaty, which is subject to the restriction that its terms and conditions cannot be interpreted to exceed those of the SFPT. Neither the SFPT nor the Treaty of Taipei awarded the territorial sovereignty of Taiwan to "China." 
(A) See Commentary on Treaty of Taipei Article 10 at http://www.taiwanbasic.com/lawjrn/historical-legal2.htm
5. The Chinese - Japanese Peace Treaty was abrogated by the Japanese government on September 29, 1972, upon the establishment of formal diplomatic relations with the People's Republic of China. The SFPT continues in force. 

6. Military government is in effect in Taiwan as per the terms and specifications of General Order No. 1 of September 2, 1945, whereby General Douglas MacArthur issued instructions for the handling of the surrender of Japanese troops in Taiwan and the ensuing military occupation. The position of the USMG, as principal occupying power, is clarified more fully by Articles 4(b) and 23 of the SFPT. 

(A) According to the precedent in US Supreme Court, Ex Parte Milligan 71 U.S. 2 (1866), "Military government" is exercised in time of foreign war outside the boundaries of the United States. 
(B) In the US Supreme Court, Dooley v. U S, 182 U.S. 222 (1901), the rule that "military government continues until legally supplanted" is explained in detail by reference to the actions of the military commander of California during the Mexican - American War, before California became a joined the union. 

	In summary, Taiwan is not Chinese territory, and indeed the United States Government has never recognized Taiwan to be Chinese territory. For more information see the Authoritative Sources webpage at http://www.taiwanadvice.com/taiwannxc.htm

	FUNDAMENTAL RATIONALE REGARDING THE ISSUANCE OF "CERTIFICATES OF IDENTITY" AS
TRAVEL DOCUMENTS 

FOR NATIVE TAIWANESE PEOPLE 


Compiled by the Taiwan Civil Government (TCG), Washington D.C. Office 

Reference is made to the Washington D.C. District Court Decision in Roger C. S. Lin et al v. United States of America of March 18, 2008, where the judge held that: 

"(The native Taiwanese) Plaintiffs have essentially been persons without a state for almost 60 years. The last completely clear statement of authority over Taiwan came from General MacArthur in 1945. One can understand and sympathize with Plaintiffs' desire to regularize their position in the world. . . . . " 


Therefore, the question we must face today is: 

"What type of travel documents should the native Taiwanese people be carrying?"

The following legal and historical clarifications provide the background information needed for a comprehensive discussion of this topic. 

1. According to the terms of the 1895 Treaty of Shimonoseki concluded between the Emperor of China and the Emperor of Japan, Formosa and the Pescadores, now commonly known as Taiwan, was legally transferred in perpetuity and in full sovereignty from the Emperor of China to the Emperor of Japan in 1895. The United States Dec. 8, 1941, Declaration of War against the Empire of Japan included Taiwan.1 

2. The announced "cancellation" or "nullification" of the Treaty of Shimonoseki by the Chiang Kai-shek regime at various times during the 1930s and early to mid-1940s is without any legal significance whatsoever.2 

3. During the WWII period, all military operations against (Japanese) Taiwan were conducted by U.S. military forces; the Republic of China military forces did not participate. At the close of hostilities the United States had the right and the duty to occupy Taiwan. 

At the most fundamental level, therefore, Taiwan is conquered territory of the United States of America, and the basic relationship between Taiwan and the United States can be deduced from numerous U.S. Supreme Court rulings: "The Constitution confers absolutely on the government of the Union the powers of making war and of making treaties; consequently, that government possesses the power of acquiring territory, either by conquest or by treaty," American Insurance Company v. Canter, 26 U.S. 511 (1828); "Power to acquire territory either by conquest or treaty is vested by the Constitution in the United States. Conquered territory, however, is usually held as a mere military occupation until the fate of the nation from which it is conquered is determined... ," Lyon v. Huckabee, 83 U.S. 414 (1872). See also: Jones v. U.S., 137 U.S. 202 (1890); "Manifestly the nationality of the inhabitants of territory acquired by conquest or cession becomes that of the government under whose dominion they pass, subject to the right of election on their part to retain their former nationality by removal, or otherwise, as may be provided." Boyd v. Nebraska, 143 U.S. 135, 163 (1892); 

4. According to the customary laws of warfare as recognized by the United States, the Oct. 25, 1945, Japanese surrender ceremonies in Taiwan marked the beginning of the Allied military occupation. The occupying power is the conqueror, which in the situation of (Japanese) Taiwan at the end of WWII in the Pacific was/is the United States of America. On January 29, 1946, the General Headquarters of the Supreme Allied Command in Tokyo confirmed its control over Taiwan by ordering the Imperial Japanese Government to cease from exerting control or attempting to communicate with officials in Formosa and the Pescadores. Order of Supreme Commander, Allied Powers, entitled: 189. Memorandum concerning Governmental and Administrative Separation of Certain Outlying Areas from Japan, dated 29 Jan. 1946.3 

The term Principal Occupying Power is used consistent with Article 42 of the Annex to the 1907 Hague Convention No. IV Respecting the Laws and Customs of War on Land: "Territory is considered occupied when it is actually placed under the authority of the hostile army. The occupation extends only to the territory where such authority has been established and can be exercised." Military occupation is conducted under military government. See SFPT Article 4(b). "Military government is the form of administration by which an occupying power exercises governmental authority over occupied territory," See U.S. Army Field Manual FM 27-10, § 362. Military government continues until legally supplanted,4 and Taiwan today remains under military government under the SFPT. Such a reading of the SFPT is consistent with the United States' experience in the handling of other conquered territory. 

5. The status of the "Republic of China" in Taiwan beginning Oct. 25, 1945, was based upon its position as an Allied Power. When the central government of the "Republic of China" moved to Taipei, Taiwan, in December 1949, it became a government in exile. The Republic of China government occupied Taiwan on behalf of the Allied Powers (led by the United States) pending a peace treaty with Japan, which would change the legal status of Taiwan. 

6. As late as June 1950, President Truman confirmed that there had been no transfer of Taiwan's territorial sovereignty to China at any time in the 1940s, and the (final) legal status of Taiwan was still undetermined.5 Following the surrender and pending a peace settlement, Taiwan remained de jure Japanese territory. General Douglas MacArthur stated at a congressional hearing on May 5, 1951, " . . . . Legalistically Formosa is still a part of the Empire of Japan."6 

7. The highest ranking document of international law and U.S. constitutional law regarding the disposition of Taiwan after the end of hostilities in WWII is the Senate-ratified San Francisco Peace Treaty hereafter SFPT. (3 U.S.T. 3169). Taiwan was sovereign Japanese territory until April 28, 1952. 

8. Since the SFPT did not award the territorial sovereignty of Taiwan to any country, the United States Military Government was given de jure territorial rights over Taiwan territory. Under the terms of the SFPT, the United States of America is confirmed as the principal occupying power. Taiwan has remained under occupation by the Allied Powers, led by the United States as the Principal Occupying Power. SFPT Article 23(a). The Allied Powers did not include the Republic of China. SFPT Article 23(a). Nor was Republic of China a party to the SFPT. 

"Formosa may be said to be a territory or an area occupied and administered by the Government of the Republic of China, but is not officially recognized as being a part of the Republic of China." Cheng Fu Sheng v. Rogers, 177 F. Supp. 281, 284 (DC Dist. 1959). 

"Following World War II, Japan surrendered all claims of sovereignty over Formosa. But in the view of our State Department, no agreement has purported to transfer the sovereignty of Formosa to (the Republic of) China." Cheng Fu Sheng v. Rogers, 280 F.2d 663, 665 fn2 (DC Cir. 1960). "Although the United States recognizes the Government of the Republic of China, the provisional capital of which is Taipei, Formosa, it does not consider Formosa as part of China." Chee Hock Chan v. Hurney, 206 F. Supp. 894, 896 (ED PA 1962). 

9. Acting under his foreign affairs powers, the United States President recognized the "Republic of China" as the sole legitimate government of China up through Dec. 31, 1978. However, no U.S. President has ever recognized the "Republic of China" as the legitimate government of Taiwan. 

10. According to the historical and legal precedent in dealing with the Mexican-American War cession of (1) California, and the Spanish American War cessions of (2) Puerto Rico, (3) Philippines, (4) Guam, and (5) Cuba, and the writings of military scholars, etc. the following important rule is apparent: 

"Military government continues until legally supplanted."

In other words, military government jurisdiction continues until a fully recognized civil government for the territory is established and assumes governmental authority. The end of United States Military Government over the above mentioned five territories was announced by the U.S. President, and has become part of the historical record. 

11. Article 4(b) of the SFPT specifies: Japan recognizes the validity of dispositions of property of Japan and Japanese nationals made by or pursuant to directives of the United States Military Government in any of the areas referred to in Articles 2 and 3. The force and application of the terms of this Article are easily comprehended by examining the disposition of the Article 3 territories ("the Ryukyus") by USMG. Final disposition of the territorial sovereignty of this archipelago was completed by agreement between President Nixon and Prime Minister Eisaku Sato, effective May 15, 1972. 

12. Prior to the SFPT, the legal position of the ROC in exile in Taiwan was that of a belligerent occupier. The Republic of China (ROC) did however in 1952 conclude a separate peace treaty with Japan ending hostilities ¡V The Treaty of Taipei (1952). However, this treaty only reconfirmed Article 2(b) of the SFPT and did not transfer sovereignty of Taiwan to the ROC. 

United States Secretary of State John Foster Dulles told the Senate in December 1954, "[The] technical sovereignty over Formosa and the Pescadores has never been settled. That is because the Japanese peace treaty merely involves a renunciation by Japan of its right and title to these islands. But the future title is not determined by the Japanese peace treaty, nor is it determined by the peace treaty which was concluded between the [ROC] and Japan." 

Likewise, British Foreign Secretary Anthony Eden told the British House of Commons, "[U]nder the Peace Treaty of April, 1952, Japan formally renounced all right, title and claim to Formosa and the Pescadores; but again this did not operate as a transfer to Chinese sovereignty, whether to the [PRC] or to the [ROC]. Formosa and the Pescadores are therefore, in the view of Her Majesty's Government, territory the de jure sovereignty over which is uncertain or undermined." 

Similarly, in 1964, President Georges Pompidou (then premier) stated that "Formosa (Taiwan) was detached from Japan, but it was not attached to anyone" under the SFPT. Thus the leading allies were in consensus that China did not acquire sovereignty over Taiwan or title to its territory pursuant to the SFPT. 

13. The situation of Cuba after the Spanish American War provides an excellent comparative example for Taiwan after WWII in the Pacific. In fact, the specifications in the relevant treaties are very similar. Spain ceded Cuba to the "United States Military Government." Under USMG, the United States flag flew over Cuba from July 17, 1898, until May 20, 1902. During this period, the allegiance of the local populace was to the United States. 

14. Recent statements of the U.S. Executive Branch, along with recent U.S. judicial decisions, have confirmed that people on Taiwan have "no uniformly recognized government," and have been "essentially stateless" for nearly sixty years. The status of Taiwan remains as undetermined. The "Republic of China" on Taiwan is not a sovereign independent entity, and neither the Taiwan Relations Act nor the Senate-ratified SFPT recognizes the "Republic of China." 

The SFPT does not declare which government exercises sovereignty over Taiwan. It does generally identify the United States as "the principal occupying Power," but does not indicate over what. Id. [SFPT] at art. 23(a)." See Roger C. S. Lin et al v. United States of America, 561 F.3d 502, 504 (DC Cir. 2009). See Declarations of Chen Shui-bian infra for important clarification of the status of Taiwan and the SFPT. 

15. In a July 2007 Report, the Congressional Research Service confirmed that the United States has never recognized the sovereignty of the People's Republic of China over Taiwan.7 On Aug. 30, 2007, Mr. Dennis Wilder, National Security Council Senior Director for Asian Affairs stated that: "Taiwan, or the Republic of China, is not at this point a state in the international community. The position of the United States government is that the ROC -- Republic of China -- is an issue undecided, and it has been left undecided, as you know, for many, many years." It should be recognized that the Petitioners' assertion that Taiwan is still occupied territory of the United States of America does not contradict this long-standing U.S. policy position. This is explained by noting that with the end of USMG jurisdiction in California, Puerto Rico, Philippines, Guam, Cuba, and the Ryukyus, each has reached a "final status" to become either (a) a sovereign nation, or (b) part of another sovereign nation. Significantly, each area has its own fully functioning "civil government." Taiwan is clearly the exception, and remains in a condition of "undetermined status" as an occupied Japanese territory after peace treaty under the Law of Nations. 

16. The existence of the government in exile Republic of China regime on Taiwan is blocking the Taiwanese people's enjoyment of fundamental rights including the right to travel in many parts of the world. The Republic of China in exile passport is not recognized as a valid travel document or treated with suspicion in several jurisdictions. The forced use of the Republic of China passport by native Taiwanese persons ("people of Taiwan") is a violation of their human dignity and also leads to much confusion in the world community regarding the true legal status of Taiwan territory. 

17. In Reid v. Covert, 351 U.S. 487 (1956), Justice Black in a plurality opinion of the U.S. Supreme Court asserted that wherever the United States acts it must do so only "in accordance with all the limitation imposed by the Constitution . . . . Constitutional protections for the individual were designed to restrict the United States Government when it acts outside of this country, as well as at home." Such a ruling must also apply to the U.S. occupied territory of Taiwan (in its current period of post peace-treaty).8 

18. California, Puerto Rico, Philippines, and Guam, were ceded to the United States, and hence the organic law for the formation of their civil government(s) must be promulgated by the U.S. Congress. Cuba was not ceded to the United States, and therefore, after the coming into force of the peace treaty, although beginning to form its own civil government, did remain under USMG jurisdiction until finalization of political status. Hence, the situation of Cuba after the Spanish American War provides a good comparison for Taiwan.9 




Afterword: Please note that the Taiwan Civil Government's request that the U.S. military authorities issue (or authorize the issuance of) "Certificates of Identity" to native Taiwanese persons should not be equated with applications for any of the following: asylum, refugee status, U.S. green card(s), or permission to enter the United States (fifty states or any insular areas) on immigrant or non-immigrant visas. Further, the officials and supporters of the TCG are not tax protesters, not seeking benefits of any sort including unemployment benefits, retirement benefits, or any other financial aid, assistance, grants, etc. from the U.S. federal government, or any U.S. state government, or extraordinary treatment by the United States or any other country, territory, international organization, or state. 

TCG does not dispute the official position of the United States Dept. of State, as given in the Taiwan entry of the official publication Treaties in Force that "The United States does not recognize the Republic of China as a state or a government." Nor does TCG dispute any provisions of the 1952 San Francisco Peace Treaty (SFPT) or the 1979 Taiwan Relations Act (TRA). TCG fully accepts the U.S. Executive Branch position which does not currently recognize any state as actively exercising sovereignty over Taiwan.10 


OVERALL RECOMMENDATIONS 

In light of the above, the officials of the Taiwan Civil Government hereby call upon the U.S. military authorities headed by the Secretary of Defense, and under the authority of the U.S. President as the Commander in Chief, to adhere to the Law of Nations, the U.S. Constitution, the Treaty of Peace with Japan, the laws and usages of war, the law of agency, and relevant U.S. court decisions to issue the "Certificates of Identity (COIs)" as "Travel Documents" to the people of Taiwan; i.e., native Taiwanese persons. 

Such "Travel Documents" should be similar to the COIs issued by United States Civil Administration of the Ryukyu Islands to the native inhabitants of the Ryukyus from the late 1940s to the early 1970s. 




	

Footnotes: 



1. See Congressional Declaration of War on Japan. 

2. An analysis of this legal aspect may be conveniently undertaken in connection with an overview of the Cairo and Potsdam Declarations. 

3. Also cited by Cobb v. United States, 191 F.2d 604, 605, fn3 (9th Cir. 1951), this Memorandum is currently available on the http://www.dokdo-takeshima.com/ website. 

4. See Military Government and Martial Law, by William E. Birkhimer, Kansas City, Missouri, Franklin Hudson Publishing Co., third edition, revised (1914), page 26. 

5. Statement of President Harry Truman on June 27, 1950, that "The determination of the future status of Formosa must await the restoration of security in the Pacific, a peace settlement with Japan, or consideration by the United Nations." 

6. "The General Declines to Say That the U.S. Has Lost the Initiative in Foreign Policy Matters" (Statement of General Douglas MacArthur before a Congressional hearing), N.Y. Times, May 5, 1951, at A7. 

7. The July 2007 CRS Report clarified that (i) U.S. policy has not recognized the PRC's sovereignty over Taiwan, (ii) U.S. policy has not recognized Taiwan as a sovereign country, and (iii) U.S. policy has considered Taiwan's status as undetermined. 

8. The contemporary position of USMG in Taiwan may be described as "absentee landlord." 

9. For a description of the position of the United States military authorities in Cuba, see Birkhimer op. cit., page 44. 

10. Statement of U.S. Secretary of State Colin Powell on Oct. 25, 2004, that: "There is only one China. Taiwan is not independent. It does not enjoy sovereignty as a nation." Statement of the U.S. National Security Council Senior Director for Asian Affairs of Aug. 30, 2007, that: "The position of the United States government is that the ROC -- Republic of China -- is an issue undecided, and it has been left undecided, as you know, for many, many years." 


See http://www.taiwandocuments.net/funda.htm
International Law Doctrines of Possible Relevance to the Taiwan Status Issue 

International law doctrines such as irredentism, postliminium, prescription, terra sine domino, terra nullius, uti possidetis, etc., are often used to justify the legitimacy of the Republic of China on Taiwan. An overview of these doctrines is provided as follows. 


irredentism: claiming a right to territories belonging to another state on the grounds of common ethnicity and/or prior historical possession, actual or alleged. 

Comments: Technically speaking, "irredentism" is a doctrine from the sphere of identity politics, cultural & ethnic studies, and political geography. It is not a legal doctrine per se, and hence carries little or no weight in discussing legal claims on territory.

postliminium: the right by virtue of which persons and things taken by an enemy in war are restored to their former state when coming again under the power of the nation to which they belonged. 

Comments: The transfer of the title of territory by treaty is an internationally recognized valid method for transmission and reassignment of "ownership." Regardless of the future outbreak of war between the affected parties, or the military occupation of each other's countries, international law does not recognize any claim to "retroactive reversion of title" to previously ceded territory, and the doctrine of "postliminium" cannot be invoked under such circumstances.

prescription: (1) the process of acquiring title to property by reason of uninterrupted possession of specified duration, (2) acquisition of ownership or other real rights in movables or immovables by continuous, uninterrupted, peaceable, public, and unequivocal possession for a period of time. 

Comments: Certain countries with a long history have obtained title to their lands based on "prescription." However, Taiwan was a territorial cession in Article 2b of the San Francisco Peace Treaty (SFPT), hence there must be a clear transfer of territorial title in order to be recognized as valid. The doctrine of "prescription" cannot be invoked under such conditions. This analysis is fully confirmed when we recognize that October 25, 1945, was the beginning of the military occupation of Taiwan, and international law specifies that "military occupation does not transfer sovereignty." 

"De facto control" does not constitute ownership as we can clearly see from US military occupation of Iraq and Afghanistan. Such military occupation does not mean that the US has possession of the de jure sovereignty over these lands.

terra sine domino: [spoken of populated territory] "land without master," land with no central government, abandoned territory. 

Comments: Taiwan was Japanese territory up until April 28, 1952. There is no basis under international law to say that by 1949 Taiwan had already become "terra sine domino," and was thus subject to casual annexation by any other country such as the ROC.

terra nullius: [spoken of unpopulated territory] uninhabited islands or lands, abandoned lands, etc. which are not being used for the advantage of human beings. 

Comments: In late 1945, Taiwan had a population of approximately six million, and could certainly not be claimed under the doctrine of "terra nullius."

uti possidetis: a principle that recognizes a peace treaty between parties as vesting each with the territory and property under its control unless otherwise stipulated. (Latin: uti possidetis, ita possideatis -- "as you possess, so may you continue to possess.") 

Comments: This principle is not applicable to a discussion of Taiwan's international legal status after WWII because (1) the Republic of China was not a party to the SFPT, in which Japan ceded Taiwan, (2) October 25, 1945, only marks the beginning of the military occupation of Taiwan, and the Republic of China (founded in 1912) had never held legal possession of "Formosa and the Pescadores" at any time before the coming into effect of the peace treaty. (3) Furthermore, Article 21 of the SFPT clearly stipulates the benefits to which "China" is entitled under the treaty, and "Formosa and the Pescadores" are not included.
http://www.civil-taiwan.org/int-law-doc.htm
Taiwan Civil Government

The Taiwan Civil Government is an organization active in promoting the recognition of Taiwan’s true status under international law, and the achievement of a self-governing status under the terms of the San Francisco Peace Treaty (SFPT) of 1952. This treaty was ratified by the United States Senate. 

The following Timeline is a listing of major events which lead up to the formation of the Taiwan Civil Government, as well as certain important milestones in the TCG’s functioning up through early 2013. 

· Dr. Roger C. S. Lin and Richard W. Hartzell worked together to give speeches and hold seminars with local civic groups in Taiwan during early 2005.  They collected donations and placed a one-page advertorial in the Washington Post on Sept. 20, 2005 entitled “Our Inquiry to the US Government – What Are You Doing?”
· With the cooperation of a local attorney in Washington D.C., on Oct. 24, 2006, Dr. Roger C. S. Lin filed a lawsuit against the US government regarding the “nationality status” of native Taiwanese persons under the Senate-ratified San Francisco Peace Treaty (SFPT) of 1952, and the United States’ mishandling of the Taiwan question in the post WWII period. 
· In accordance with international law and the laws of war, several local groups met together in Taipei to form a Committee, and then held a Press Conference on Feb. 2, 2008, to announce the formation of the "Taiwan Civil Government" (TCG). These groups included the Taiwan 228 Victims Association, Taiwan Defense Alliance, Taiwan Nation Party, Farmers' Party, Taiwan Civil Democratic Party, Taiwan Civil Republican Party, New Constitution Alliance, Pan-American Alliance, and others. 
· After this Press Conference, all forty-eight signature nations of the San Francisco Peace Treaty (SFPT) of 1952, along with other important members of the United Nations were formally notified of the actions of the Committee in establishing the TCG. 
· The District Court Decision (Washington D.C.) in the case of Roger C. S. Lin et al. v. United States of America was issued on March 18, 2008.  The judge found that: “Plaintiffs have essentially been persons without a state for almost 60 years. The last completely clear statement of authority over Taiwan came from General MacArthur in 1945. One can understand and sympathize with Plaintiffs' desire to regularize their position in the world.”  . . .  “According to the Plaintiffs, the decision not to cede Formosa to China was a considered judgment.   . . . . the final draft of the SFPT did not transfer ‘full sovereignty’ in Taiwan and the Pescadores Islands from Japan to China.   . . . . Instead, Article 23 designated the United States as ‘the principal occupying Power,’ with the government of the ROC as its agent.”
· The Court of Appeals Decision (Washington D.C.) in the case of Roger C. S. Lin et al. v. United States of America was issued on April 7, 2009.  The judges found that: “America and China's tumultuous relationship over the past sixty years has trapped the inhabitants of Taiwan in political purgatory. During this time the people on Taiwan have lived without any uniformly recognized government. In practical terms, this means they have uncertain status in the world community which infects the population's day-to-day lives. This pervasive ambiguity has driven Appellants to try to concretely define their national identity and personal rights.”
· The First World Congress of the Taiwan Civil Government was held in Taipei on April 25, 2010.  Representatives took full account of the fact that for many years the "Taiwan" entry in the U.S. Dept. of State publication Treaties in Force has clearly noted that "The United States does not recognize the Republic of China as a state or a government." 
· The TCG's first English language website was established at http://www.civil-taiwan.org in June 2010. 

· The Washington D.C. Office of TCG was established on July 4, 2010.  The office address is 1250 Connecticut Avenue, N.W., Suite 200, Washington, D.C. 20036.
· A Cocktail Party to celebrate the formal establishment of TCG's office in the nation's capital was held in the Four Seasons Hotel on Sept. 8, 2010, and attended by over 180 influential people and other VIPs. 

· The TCG announced the formation of its first Cabinet on Nov. 6, 2010, and the U.S. State Department sent an official to attend the ceremony. 

· A total of forty-one VIPs were elected as representatives of the TCG Senate's Committee on Governmental Affairs on Dec. 1, 2010. 
· A TCG Chinese language website was established at http://usmgtcg.ning.com/ in late 2010. 
· TCG’s central government office was established in Guishan Township, Taoyuan County in late 2010. The address is No. 100-1 Yuanlinkeng Road, Guishan Township, Taoyuan County 33391, Taiwan. 

· The 1st training session of the TCG Academy was held at the central government office in Taoyuan, Taiwan, beginning Jan. 14, 2011. Further training sessions were held in following months, and a Training Class Schedule was promulgated. 

· The TCG's Ministry of Legal Affairs completed the drafting of the "People of Taiwan Citizenship Rights Act," on Jan. 25, 2011. This Act was then duly presented to representative departments of the principal occupying power, the United States, along with the TCG's Senate, whereupon it was passed on Feb. 5, approved by the TCG Chairman, and promulgated by TCG's Executive Yuan on March 11. 

· The Kaohsiung State Government began accepting applications for ID cards on July 18, 2011, and the other State Governments instituted similar procedures in the following weeks. 

· A formal U.S. flag raising ceremony was held at the central government office complex in Taoyuan, Taiwan on July 23, 2011. Important Speeches were given 

· Implementation of the "People of Taiwan Citizenship Rights Act" began on August 1, 2011. 

· With the approval of the U.S. Dept. of Defense, Central Intelligence Agency, and National Security Council, the I.D. card manufacturing facility in the United States began producing the new high-tech Taiwan I.D. cards in early November, 2011. 

· The 2011 Trip to Tokyo, Japan, to Visit the Yasukuni Shrine, the Emperor's Palace, the Tokyo City Government, Japanese Diet, and to hold an International Press Conference, was held Dec. 20 to Dec. 24, 2011, with 150 representatives of TCG attending. 

· The 1st advanced training session of the TCG Academy for administrative personnel was held at the central government office complex in Taoyuan, Taiwan, beginning Jan. 27, 2012. 

· The 1st advanced training session of the TCG Academy for TCG Senators was held at the central government office complex in Taoyuan, Taiwan, beginning Feb. 10, 2012. 

· The Preliminary Meeting for the organization of the "Japan and Taiwan Union" was held at the central government office complex in Taoyuan, Taiwan, Feb. 24 to 26, 2012. The draft of an eight-point Consensus was promulgated for discussion. 
· A formal application for the issuance of “Certificates of Identity” to serve as Travel Documents for native Taiwanese people (people of Taiwan) was made with the U.S. Secretary of Defense in the Pentagon on March 12, 2012.  A lawyer retained by TCG in Washington D.C. handled the relevant paperwork.  

· The 2012 Trip to the Ryukyu Islands, to visit local government officials and TCG supporters, was held April 18 to 22, 2012,      with 28 representatives of TCG attending.  

· The 2012 Trip to Dharamshala, Himachal Pradesh, India, to visit the Central Tibetan Administration (Tibetan Government in Exile), was held Sept. 23 to Sept. 30, 2012 with 50 representatives of TCG attending.  

· The 2012 Trip to Tokyo, Japan, to Visit the Yasukuni Shrine, the Emperor's Palace, the Tokyo City Government, Japanese Diet, and to hold an International Press Conference, was held Dec. 20 to Dec. 24, 2012, with 215 representatives of TCG attending. 
· Staffing for TCG’s Washington D.C. Office was begun in mid-January 2013. We will attempt to better communicate with Executive Branch officials and members of Congress this year.
· With the help of TCG supporters, Dr. Roger C. S. Lin and Richard W. Hartzell collected donations and placed a half-page advertorial in the Washington Post on Jan. 21, 2013, entitled “Our Request to the US Government – YOU! Must Do It!”   
See -- http://www.taiwandocuments.net/coi-menu.htm
· The 50th training session of the TCG Academy was held at the central government office complex in Taoyuan, Taiwan, beginning March 1, 2013. 
· The 12th advanced training session of the TCG Academy for Senators and administrative personnel was held at the central government office complex in Taoyuan, Taiwan, beginning April 5, 2013. 
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