Discovering Taiwan’s International Legal Position under the SFPT

In the following pages, much additional information will be given to demonstrate the validity of the above given “Concise Statement of Taiwan's International Legal Position.”   
The goal in presenting this assembled data is to develop an analytical framework whereby any serious student of Taiwan studies can obtain this recognition of Taiwan's International Legal Position by merely examining (a) the historical record and (b) the Senate-ratified SFPT.
Under Article 6 of the US Constitution, the content of the Senate-ratified SFPT is part of the "supreme law of the land."
Let us begin with a general overview of recent Taiwanese history.
Notable Historical Events Related to the Recent History of Taiwan and the ROC

	Date
	Historical Event
	

	1895
	Treaty of Shimonoseki 
	

	1912
	Republic of China is founded
	

	1937.07.07
	Marco Polo Bridge Incident
	

	1941.08.14
	Atlantic Charter
	

	1941.12 -

1945.08
	World War II in the Pacific
	

	1943.12.01
	Cairo Declaration
	

	1945.07.26
	Potsdam Proclamation
	

	1945.08.15
	Japan’s Emperor Surrenders
	

	1945.09.02
	Gen. MacArthur directs “representatives of Chiang Kai-shek” to come to Taiwan to accept Japanese surrender 
	

	1945.10.24
	United Nations is founded
	

	1945.10.25
	Japanese troops in Taiwan surrender
	

	1947.02.28 -

1950.04.30
	The 228 Incident
	

	1949.10.01
	People’s Republic of China is founded
	

	1949.12
	Republic of China personnel flee to Taiwan 
	

	1952.04.28
	San Francisco Peace Treaty comes into force
	

	1952.08.05
	Treaty of Taipei comes into force
	

	1955.03.03
	ROC – USA Mutual Defense Treaty comes into force
	

	1971.10.25
	Chiang Kai-shek (ROC) is expelled from United Nations
	

	1972.02.28
	PRC & USA promulgate “Shanghai Communique”
	

	1978.12.31
	USA breaks diplomatic relations with ROC
	

	1979.01.01
	PRC & USA promulgate Second Communique
	

	1979.01.01
	Taiwan Relations Act takes force
	

	1980.01.01
	ROC – USA Mutual Defense Treaty is cancelled
	

	1982.08.17
	PRC & USA promulgate Third Communique
	

	2000.05.20
	Democratic Progressive Party comes to power
	

	Today
	


Historical Summary: In the aftermath of the First Sino-Japanese War, Qing China ceded Taiwan to Japan. Following the 1895 Treaty of Shimonoseki, Japan exercised sovereignty over Taiwan and held title to its territory. The Republic of China (ROC) was founded in 1912, with Dr. Sun Yat-sen as the provisional president. Taiwan, however, having come under Japanese rule in 1895, was not part of the ROC in the early years of the 20th century. 

Article XIX of the Limitation of Armament Treaty Between the USA, the British Empire, France, Italy, and Japan, (signed at Washington, Feb. 6, 1922) affirmatively identified Formosa and the Pescadores as part of Japanese territory.
In 1935, Chinese General Chen Yi visited Taiwan to help to celebrate the 40th anniversary of Japanese sovereignty in Taiwan.  At those ceremonies, he  congratulated the Taiwanese on their good fortune to be Japanese subjects.  In an interview with American journalist Edgar Snow on July 16, 1936, Mao Zedong advocated that Taiwan should be independent out of the Japanese colonial rule.

Most historians mark the beginning of the war between China and Japan began with the Marco Polo Bridge Incident of July 7, 1937.  However, the ROC did not formally declare war against Japan until Dec. 9, 1941, a day after the US Congress declared war against the Japanese Empire on Dec. 8th.  Notably, the US Congress’ announcement was not a “Declaration of War by the Allies.” 
The Atlantic Charter was the blueprint for the world after World War II, and became the foundation for many of the international treaties and organizations that shaped the world.  In the Cairo Declaration, the Potsdam Proclamation, and the Japanese Surrender Documents, statements of intention were made to “return” Taiwan to the Republic of China after the war. 

The United Nations was founded on Oct. 24, 1945, and the ROC was one of the founding members.  The surrender of Japanese troops in Taiwan was conducted on Oct. 25, 1945.  Importantly, the administration of Taiwan territory after the close of hostilities in WWII was conducted completely separately from that of the four main Japanese islands. 

The Feb. 28, 1947 incident and resulting period of “White Terror” in Taiwan resulted in the deaths of tens of thousands of innocent civilians. 
Near the end of the Chinese Civil War, the People’s Republic of China (PRC) was founded in Beijing on Oct. 1, 1949.   ROC military officers, government personnel, and other loyal supporters fled to Taiwan, where the establishment of a “temporary capital” in Taipei was announced effective Dec. 10, 1949.

The post-war San Francisco Peace Treaty came into force on April 28, 1952, but neither the ROC nor the PRC were signatories.  As per Article 26 of the treaty, a separate Sino-Japanese Peace Treaty (Treaty of Taipei) was concluded between the ROC and Japan , and came into force on Aug. 5, 1952.  This treaty was abrogated by Japan in 1972.
In 1955, the ROC – USA Mutual Defense Treaty came into force.  Article 6 of the treaty recognized the “effective territorial control” of the ROC over Taiwan, but not sovereignty. The US Senate's Committee on Foreign Relations issued a report on this subject dated Feb. 8, 1955.
In late Oct. 1971, the representatives of Chiang Kai-shek (ROC) were expelled from the United Nations, and the China seat was awarded to the representatives of the PRC. The Three Joint Communiques of the USA and the PRC were promulgated in 1972, 1979, and 1982.  The United States broke diplomatic relations with the ROC on Taiwan as of Dec. 31, 1978.  The Taiwan Relations Act was passed by the US Congress in April 1979, and came into force (retroactively) as of Jan. 1, 1979.

The Democratic Progressive Party’s candidate won the ROC Presidential election in 2000, and took office on May 20th, thus ending over fifty years of KMT Presidential politics in Taiwan. 
Background Information for Discussing the

1952 SFPT Cession of Taiwan

The Territorial Cession of California

California and Taiwan are on opposite sides of the Pacific Ocean.  The distance from San Francisco, Calif. to Taipei, Taiwan, is 6452 miles (10382 km.)  In trying to explain the legal status of Taiwan, few if any researchers examine the history of California.  This is a serious oversight, because there are many useful points of reference.   

Most importantly, an overview of the history of California allows us to examine the basic nature of military occupation, and in particular how military occupation relates to peace treaty cessions. 

In the realm of international law, the concept of "military occupation" is primarily an outgrowth of the Napoleonic Wars. In other words, in most areas of the world, in the period before the early 1800's, armies of a country which conquered other territory simply annexed that territory.  The conqueror was the annexor. 

In the post-Napoleonic world, these norms began to change. Notably, in the practice of the United States, the difference between "military occupation" and "annexation" was recognized very early on, even during the Revolutionary War period. 

According to these new (generally post-Napoleonic) customary norms of warfare, the conqueror was merely the occupying power. In other words, it was the conqueror who had both “the right and the obligation to undertake military occupation of conquered territory.”  In consideration that the military occupation of a particular area could be delegated to other country's troops, the most correct specification would be to say that: The conqueror is the (principal) occupying power. 

As a codification of these customary norms, the definition of military occupation was carefully stipulated in the Hague Conventions of 1907, as follows: "Territory is considered occupied when it is actually placed under the authority of the hostile army."  The term “hostile army” is taken here to mean “foreign military forces.” 

Hence, in relation to the military occupation of a particular area, three elements must be discussed: (1) Who is the (principal) occupying power? (2) When did the military occupation begin? (3) When did the military occupation end? 

An overview of the history of California in the Mexican American War period is useful for seeing how these questions are answered. 

The Mexican American War and California

The Mexican territory of California came under the authority of the hostile army (i.e. US military forces) as of Jan. 13, 1847.  This provides a convenient date for establishing the beginning of the US military occupation of California territory. Military occupation is conducted under military government, and so United States Military Government jurisdiction over California territory has begun as of this date. 

California was sovereign Mexican territory until the coming into force of the  Mexican American Peace Treaty (Treaty of Guadalupe Hidalgo) on July 4, 1848. According to the terms of Article 5 of the Treaty, California territory was ceded to the USA by Mexico. 

In Cross v. Harrison, 57 US 164 (1853), the US Supreme Court confirmed that the military government of the (principal) occupying power did not end with the coming into force of the peace treaty but continued until legally supplanted. 

Civil government in California began on Dec. 20, 1849.  This civil government supplanted United States Military Government jurisdiction over the territory.
We can construct a timeline for the military occupation of California as follows.

Jan. 13, 1847:    This date marks the beginning of the belligerent occupation and thus the beginning of USMG jurisdiction over the territory.

July 4, 1848     This date marks the coming into force of the peace treaty, and the beginning of the “friendly occupation.” (“Friendly occupation is also called “the civil affairs administration of a military government”)

Dec. 20, 1849    This date marks the end of the military occupation.  The end of USMG jurisdiction was announced by the US Commander in Chief. This USMG jurisdiction was supplanted by a (locally formed) civil government for the territory.  As of this date, California is a territory of the USA with its own civil government.  

Background Information for Discussing the

1952 SFPT Cession of Taiwan

The Territorial Cession of Puerto Rico

After we fully understand the major details of the territorial cession of California as a result of the Mexican-American War, we can move on to the situation of Puerto Rico after the Spanish American War.

In Puerto Rico, the United States was the conqueror and therefore will be the (principal) occupying power. The military occupation of Puerto Rico began with the surrender of Spanish troops, and the date given in many sources is Aug. 12, 1898. Military occupation is conducted under military government, and so United States Military Government jurisdiction over Puerto Rico territory has begun as of this date.

Puerto Rico was sovereign Spanish territory until the coming into force of the Spanish American Peace Treaty on April 11, 1899. According to the terms of Article 2 of the Treaty, Puerto Rico was ceded to the USA by Spain. 
Article 2: Spain cedes to the United States the island of Porto Rico and other islands now under Spanish sovereignty in the West Indies, and the island of Guam in the Marianas or Ladrones. 

Later, civil government in Puerto Rico began on May 1, 1900, thus supplanting United States Military Government jurisdiction over the island.
We can construct a timeline for the military occupation of Puerto Rico as follows.

Aug. 12, 1898:   This is the beginning of the belligerent occupation and the beginning of USMG jurisdiction over the territory.

April 11, 1899    This date marks the coming into force of the peace treaty, and beginning of the “friendly occupation.” (“Friendly occupation is also called “the civil affairs administration of a military government”)

May 1, 1900     This is the end of the military occupation.  The end of USMG jurisdiction was announced by the US Commander in Chief. This USMG jurisdiction was supplanted by a (locally formed) civil government for the territory.  As of this date, Puerto Rico is an overseas territory of the USA with its own civil government. 

Background Information for Discussing the

1952 SFPT Cession of Taiwan

The Territorial Cession of Cuba

Next we can move on to the situation of Cuba after the Spanish American War.

For Cuba, the United States was the conqueror and therefore will be the (principal) occupying power. The military occupation of Cuba began with the surrender of Spanish troops, and the date given in most sources is July 17, 1898. Military occupation is conducted under military government, and so United States Military Government jurisdiction over Cuba territory has begun as of this date. 
Cuba was sovereign Spanish territory until the coming into force of the Spanish American Peace Treaty on April 11, 1899.  According to the terms of Article 1 of the Treaty, Spain ceded Cuba but no "receiving country" was specified. 
Article 1: Spain relinquishes all claim of sovereignty over and title to Cuba. And as the island is, upon its evacuation by Spain, to be occupied by the United States, the United States will, so long as such occupation shall last, assume and discharge the obligations that may under international law result from the fact of its occupation, for the protection of life and property. 

Later, civil government in Cuba began on May 20, 1902, under the name of the Republic of Cuba, thus supplanting United States Military Government in the island. 
Note: Among civilians, in regard to territorial cessions after war, there is often much confusion about the significance of the period from the coming into force of the peace treaty until the supplanting of the military government of the (principal) occupying power. From the previously given examples of California and Puerto Rico, it should be clear that this is still regarded as being within the period of “military occupation.”  Significantly, the wording of Article 1 of the Spanish American Peace Treaty (Treaty of Paris) of April 11, 1899, strongly appears to confirm this.  In fact, Cuba was not occupied by the United States after the coming into force of the peace treaty.  Cuba had been belligerently occupied since July 17, 1898.
We can construct a timeline for the military occupation of Cuba as follows.

July 17, 1898:   This is the beginning of the belligerent occupation and the beginning of USMG jurisdiction over the territory.

April 11, 1899   This date marks the coming into force of the peace treaty, and the beginning of the “friendly occupation.” (“Friendly occupation is also called “the civil affairs administration of a military government”)

May 20, 1902    This is the end of the military occupation.  The end of USMG jurisdiction was announced by the US Commander in Chief. This USMG jurisdiction was supplanted by a (locally formed) civil government for the territory.  The Republic of Cuba has gained its independence as of this date.

We can clearly see that for the territorial cessions of California, Puerto Rico, and Cuba, each was held under the jurisdiction of USMG until final determination of their political status.  

In the present day, many persons often refer to “occupied territory” as having an undetermined status.  This is especially true for a limbo cession in a peace treaty. 
Background Information for Discussing the

1952 SFPT Cession of Taiwan

Additional Details and Summaries Regarding the Territorial Cession Examples of California, Puerto Rico, and Cuba

The book Military Government and Martial Law, by William E. Birkhimer, Kansas City, Missouri, Franklin Hudson Publishing Co., third edition, revised (1914), (hereinafter “Birkhimer”); the US Army Field Manual FM 27-10 “The Law of Land Warfare” (first edition: Oct. 1940, latest update: July 1976); and numerous US Supreme Court cases are often used as references for discussing military occupation issues.   

The following excerpts can serve to clarify various questions which may have arisen in our overviews of the military occupation of California, Puerto Rico, and Guam.

Military Government

Military government is the form of administration by which an occupying power exercises governmental authority over occupied territory.  (See FM 27-10, para. 362)

MILITARY GOVERNMENT is exercised in time of foreign war without the boundaries of the United States, or in time of rebellion and civil war within states or districts occupied by rebels treated as belligerents; superseding, as far as may be deemed expedient, the local law, and exercised by the military commander under the direction of the President, with the express or implied sanction of Congress … (See Ex Parte Milligan, 71 US 2 (1866)) 

In speaking of the nature of military government, Colonel William Winthrop, in his authoritative work on Military Law and Precedents (second edition, 1920 reprint), says on page 800: "Military government . . . is an exercise of sovereignty, and as such dominates the country which is its theatre in all the branches of administration. Whether administered by officers of the army of the belligerent, or by civilians left in office or appointed by him for the purpose, it is the government of and for all the inhabitants, native or foreign, wholly superseding the local law and civil authority except in so far as the same may be permitted by him to subsist . . . . The local laws and ordinances may be left in force, and in general should be, subject however to their being in whole or in part suspended and others substituted in their stead -- in the discretion of the governing authority." (See Madsen v. Kinsella, 343 US 341 (1952))

The Right to Institute Military Governments

The US Constitution has placed no limit upon the war powers of the government, but they are regulated and limited by the laws of war. One of these powers is the right to institute military governments. (See Birkhimer, p. 21)

Notes: Military Government includes civil administration of military government for interim cessions, which is commonly composed of both civil and military components. Technically speaking, military government is used as an interim and provisional government of undetermined cessions, and especially for "foreign territory" under control by conquest; and while it is not martial law but it can be indefinite; hence the some persons regard military government as the international law equivalent of "martial law." 

The administration of occupied territory is conducted under military government. There does not have to be a formal announcement of the beginning of "military government," nor is there any requirement of a specific number of people to be in place, or "on site" before military government can be said to have commenced. 

No proclamation of the part of the victorious commander is necessary to the lawful inauguration and enforcement of military government. That government results from the fact that the former sovereignty is ousted, and the opposing army how has control. {22}Yet the issuing such proclamation is useful as publishing to all living in the district occupied those rules of conduct which will govern the conqueror in the exercise of his authority. Wellington, indeed, as previously mentioned, said that the commander is bound to lay down distinctly the rules according to which his will is to be carried out. But the laws of war do not imperatively require this, and in very many instances it is not done. When it is not, the mere fact that the country is militarily occupied by the enemy is deemed sufficient notification to all concerned that the regular has been supplanted by a military government. 
   Reference: {22} Instructions for Armies in the Field, Gi O. 100, A.G. 0., 1863.
(See Birkhimer, p. 25 - 26)

. . . . . The doctrine upon this subject is thus summed up by Halleck in his work on International Law (vol. 2, page 444): 'The right of one belligerent to occupy and govern the territory of the enemy while in its military possession is one of the incidents of war, and flows directly from the right to conquer. We therefore do not look to the Constitution or political institutions of the conqueror for authority to establish a government for the territory of the enemy in his possession, during its military occupation, nor for the rules by which the powers of such government are regulated and limited. Such authority and such rules are derived directly from the laws of war, as established by the usage of the world and confirmed by the writings of publicists and decisions of courts, -- in fine, from the law of nations. . . . The municipal laws of a conquered territory or the laws which regulate private rights, continue in force during military occupation, except so far as they are suspended or changed by the acts of the conqueror. . . . He, nevertheless, has all the powers of a de facto government, and can at his pleasure either change the existing laws or make new ones.' (See Dooley v. U S, 182 US 222 (1901)) 
The Nature of Military Government

Military Government is that which is established by a commander over occupied enemy territory. To entitle it to recognition it is necessary that the authority of the State to which the territory permanently belongs should have ceased there to be exercised. (See Birkhimer, p. 16) 

The erection of such governments over the persons and territory of a public enemy is an act of war; is in fact the exercise of hostilities without the use of unnecessary force. It derives its authority from the customs of war, and not the municipal law. It is a mode of retaining a conquest, of exercising supervision over an unfriendly population, and of subjecting malcontent non-combatants to the will of a superior force, so as to prevent them from engaging in hostilities, or inciting insurrections or breaches of the peace, or from giving aid and comfort to the enemy. (See Birkhimer, p. 21) 

It is immaterial whether the government over an enemy's territory consists in a military or civil or mixed administration. Its character is the same and the source of its authority the same. It is a government imposed by force, and the legality of its acts is determined by the law of war. (See FM 27-10, para. 368)

Military government continues till legally supplanted 

New Mexico was not only conquered, but remained thereafter under the dominion of the United States. The provisional government established therein ordained laws and adopted a judicial system suited to the needs of the country. The Supreme Court of the United States held that these laws and this system legally might remain in force after the termination of the war and until modified either by the direct legislation of Congress or by the territorial government established by its authority. We have had the same experiences in Cuba, Porto Rico, and the Philippines. (See Birkhimer, p. 26)
Duty to Restore and Maintain Public Order

The authority of the legitimate power having in fact passed into the hands of the occupant, the latter shall take all the measures in his power to restore, and ensure, as far as possible, public order and safety, while respecting, unless absolutely prevented, the laws in force in the country. (See FM 27-10, para. 363, quoting from HR, art. 43.)
The Occupying Power 

The terminology of "the occupying power" as spoken of in the laws of war is most properly rendered as "the principal occupying power," or alternatively as "the (principal) occupying power." This is because the law of agency is always available. 

Notes: When the administrative authority for the military occupation of particular areas is delegated to other troops, a "principal -- agent" relationship is in effect. 

The conqueror is the (principal) occupying power. This is the clear precedent as established in Calif., Utah, Nevada, Puerto Rico, Guam, the Philippines, Cuba, etc. 

The right to thus occupy an enemy's country and temporarily provide for its government has been recognized by previous action of the executive authority, and sanctioned by frequent decisions of this court. The local government being destroyed, the conqueror may set up its own authority, and make rules and regulations for the conduct of temporary government, and to that end may collect taxes and duties to support the military authority and carry on operations incident to the occupation. (See MacLeod v. U S, 229 US 416 (1913))
Occupation Does Not Transfer Sovereignty
Being an incident of war, military occupation confers upon the invading force the means of exercising control for the period of occupation. It does not transfer the sovereignty to the occupant, but simply the authority or power to exercise some of the rights of sovereignty. The exercise of these. rights results from the established power of the occupant and from the necessity of maintaining law and order, indispensable both to the inhabitants and to the occupying force. 

It is therefore unlawful for a belligerent occupant to annex occupied territory or to create a new State therein while hostilities are still in progress. (See FM 27-10, para. 358, explaining GC, art. 47: included as para. 365 in FM 27-10.)
The Existence of Military Occupation (Military Government) is not a Political Question 

Military occupation is a question of fact. It presupposes a hostile invasion, resisted or unresisted, as a result of which the invader has rendered the invaded government incapable of publicly exercising its authority, and that the invader has successfully substituted its own authority for that of the legitimate government in the territory invaded.  (See FM 27-10, para. 355)

Notes: In relation to Taiwan, the "hostile invasion" was aerial bombardment by US military forces. 
In Chapter 2 of Formosa Betrayed, author George H. Kerr indicates the beginning of such US aerial bombardment as Thanksgiving Day 1943, and gives further information on bombing raids throughout 1944. In Chapter 2 of Untying the Knot, author Richard Bush also states that US airplanes had begun bombing targets on Taiwan in November 1943.
The Political Status of Occupied Territory 

Military occupation is period of "interim (political) status." The occupied territory is said to be "in interim status under the law of occupation." Since the territory has not reached a final (political) status, it is a sub-sovereign entity. 

The status of the territory can also be described as "undetermined," or as an "independent customs area." 

The Significance of the Specification of a "Receiving Country" for a Territorial Cession in a Peace Treaty 

The designation of a "receiving country" for a territorial cession in a peace treaty means that the Legislative Branch of the "receiving country" is authorized to pass legislation to establish civil government in the territory. 

Occupied Territory is "Foreign Territory" 

So long as Congress has not incorporated the territory into the United States, neither military occupation nor cession by treaty makes the conquered territory domestic territory, in the sense of the revenue laws; but those laws concerning "foreign countries" remain applicable to the conquered territory until changed by Congress. Such was the unanimous opinion of this court, as declared by Chief Justice Taney in Fleming v. Page, (1850) 9 How. 603, 617, 13 L. ed. 276, 281. (See Downes v. Bidwell, 182 US 244 (1901)) 

From a belligerent point of view, therefore, the theatre of military government is necessarily foreign territory. (See Birkhimer, p. 1)
Military government foreign territory -- The erection of such governments over the persons and territory of a public enemy is an act of war; is in fact the exercise of hostilities without the use of unnecessary force. It derives its authority from the customs of war, and not the municipal law. (See Birkhimer, p. 21)

Important consequences, occupied territory regarded as foreign -- Important consequences result from the rule that territory under military government is considered foreign. (See Birkhimer, p. 43)
The Distinction between Military Government and Martial Law

Military jurisdiction is treated in the following pages in its two branches of Military Government and Martial Law. The former is exercised over enemy territory; the latter over loyal territory of the State enforcing it. 
Moreover, military government may be exercised not only during the time that war is flagrant, but down to the period when it comports with the policy of the dominant power to establish civil jurisdiction. 
. . . The distinction is important. Military government is thus placed within the domain of international law, its rules the laws of war, while martial law is within the cognizance of municipal law. (See Birkhimer, p. 1)

Inviolability of Rights
Protected persons who are in occupied territory shall not be deprived, in any case or in any manner whatsoever, of the benefits of the present Convention by any change introduced, as the result of the occupation of a territory, into the institutions or government of the said territory, nor by any agreement concluded between the authorities of the occupied territories and the Occupying Power, nor by any annexation by the latter of the whole or part of the occupied territory. (See FM 27-10, para. 365, quoting from GC, art. 47.)
Definitions of Important Terminology and Concepts Related to Territorial Cessions in a Peace Treaty

It is very important to have a full understanding of the following terminology and concepts before entering into a discussion of the San Francisco Peace Treaty’s disposition of Taiwan.

(A.) civil government: [in the practice of the United States] (1) administrative authority conducted by civilian officials in a government of territory (or a state) under constitutional powers of the US Congress, (2) a government as distinguished from "military government." 

(B.) military government: the form of administration by which an occupying power exercises governmental authority over occupied territory. 
Note: Military government continues until legally supplanted. 

(C.) military occupation: a condition in which territory is under the effective control of foreign armed forces. 
Note: Territory is considered occupied when it is actually placed under the authority of foreign armed forces. 
(D.) the occupying power: [as spoken of in the customary laws of warfare] (1) the conqueror. 
Notes: (1) The terminology of "the occupying power" as spoken of in the laws of war is most properly rendered as "the principal occupying power," or alternatively as "the (principal) occupying power." This is because the law of agency is always available. 

(2) When the administrative authority for the military occupation of particular areas is delegated to other troops, a "principal -- agent" relationship is in effect. 
(3) As a definition, it may be said that the principal occupying power exercises military government jurisdiction over territory acquired under the principle of conquest. 
(E.) cede: (1) to surrender possession of, especially by treaty, (2) to transfer of control of or sovereignty over specific property or territory, especially by treaty, (3) to surrender or give up something such as land, rights, or power, (4) [noun] cession 
Notes: (1) In a peace treaty after war, it should be recognized that at the point of cession, the territory is actually being ceded to the military government of the principal occupying power.  
(2) Before the receiving country's civil government begins operations, the territory remains under the jurisdiction of the principal occupying power and in "interim status." 
(3) Without the appropriate specifications in a treaty, there is no authorization for any "country" to establish civil government in the territory, and military government (of the principal occupying power) continues until legally supplanted. 

(F.) limbo cession: a territorial cession with no "receiving country" indicated. 

(G.) escheat: (1) reversion of property to the state in the absence of legal heirs or claimants, (2) property that has reverted to the state when no legal heirs or claimants exist. 
Note: for a the situation of a "limbo cession" as specified in a peace treaty after war, the title to the territory escheats to the principal occupying power as an interim status condition.
(H.) interim status:  The “interim political status” of conquered territory during the period of military occupation.  

The interim status of the four Spanish American War cessions (Puerto Rico, Philippines, Guam, and Cuba) is given as follows.

(1) Stage 1: from the beginning of the belligerent occupation to the coming into force of the April 11, 1899 peace treaty: 

        Puerto Rico:   independent customs territory under USMG on Spanish soil

        Philippines:    independent customs territory under USMG on Spanish soil

        Guam:        independent customs territory under USMG on Spanish soil

        Cuba:         independent customs territory under USMG on Spanish soil

(2) Stage 2: from the coming into force of the April 11, 1899 peace treaty until the end of USMG jurisdiction, (which was announced by the US Commander in Chief)
Puerto Rico:    unincorporated territory under USMG 

        Philippines:    unincorporated territory under USMG

        Guam:        unincorporated territory under USMG

        Cuba:         unincorporated territory under USMG

It should be noted however that territories in Stage 2 of interim status do maintain many of the characteristics of an “independent customs territory.” 

(I.) final status: The “final political status” of conquered territory after the end of military occupation.

The final status of the four Spanish American War cessions (Puerto Rico, Philippines, Guam, and Cuba), effective after the end of USMG jurisdiction, is given as follows.

Puerto Rico:    unincorporated territory 

       Philippines:    unincorporated territory 

       Guam:        unincorporated territory 

       Cuba:         Republic of Cuba  

With the end of USMG jurisdiction in these four territorial cessions, each has its own fully functioning civil government.  For Puerto Rico, the Philippines, and Guam, which were ceded to the USA, the local civil government is based on an “organic law” promulgated by the US Congress.  For Cuba, which was a limbo cession, the local people have come together to form their own government.  This government was recognized by the US Commander in Chief (who has the right to speak for USMG) as a legitimate civil government for Cuba. 
(J.) property: (1) something, as land and assets, legally possessed, (2) a piece of real estate, (3) something tangible or intangible to which its owner has legal title, (4) the right of ownership; title. 

(K.) receiving country: [for a territorial cession in a peace treaty] the country to which the territorial sovereignty of the indicated territory is being transferred, (effective as per the entering into force of the treaty), and which therefore is authorized to establish "civil government" in the territory. 

(L.) government in exile: (1) a temporary government moved to or formed in a foreign land by exiles who hope to rule when their country is liberated, (2) a government established outside of its territorial base, (3) a political group that claims to be a country's legitimate government, but for various reasons is unable to exercise its legal power, and instead resides in a foreign country or foreign territory. Governments in exile usually operate under the assumption that they will one day return to their native country and regain power,   

(M.) native Taiwanese people: natural persons who meet the following criteria: (1) being born of a mother and/or father who, as of Oct. 25, 1945, was/were considered native to the areas of “Formosa and the Pescadores,” including their descendants up to the present, and (2) currently having Household Registration in the areas of Formosa and the Pescadores. 

(N.) effective territorial control: [in regard to situations of military occupation] the jurisdiction over territory exercised by military personnel who are not nationals/citizens of the “conqueror” (i.e. principal occupying power).

Note: Generally speaking, “effective territorial control” often represents a de-facto situation of territorial jurisdiction.  However, in regard to what country exercises “sovereignty” over the territory, this de-facto situation may be different from a de-jure determination based on legal considerations. 

(O.) organic law: (1) constitution (or charter) which organizes the juridical person called a state or country; like Articles of Incorporation for a corporation to become a legal person or juridical person; (2) the body of laws (as in a constitution or charter) that form the original foundation of a government; or one of the laws that make up such a body of laws.
(P.) HR: Annex to Hague Convention No. IV, 18 October 1907, embodying the Regulations Respecting the Laws and Customs of War on Land 
(Q.) GC: Geneva Convention Relative to the Protection of Civilian Persons in Time of War, 12 August 1949
(R.) body politic: (1) a politically organized body of people under a single government, (2) a number of individuals spoken of collectively, usually as united by political ties, or organized for a political purpose, and generally with overtones of a "collective whole or totality".
(S.) metropolitan Japan:  the four main Japanese islands

(T.) beginning of WWII in the Pacific:  From the point of view of the USA, WWII in the Pacific began with the Congressional Declaration of War on Dec. 8, 1941.

(U.) end of WWII in the Pacific: The end of WWII in the Pacific is most properly designated as the date when the post-war peace treaty came into effect, i.e. April 28, 1952.  The Japanese surrender does not mark the end of the war, rather it is merely the “close of hostilities.”  

(V.) treaty dates: (a) after the Mexican American War, the Treaty of Guadalupe Hidalgo entered into force on July 4, 1848, (b) after the Spanish American War, the Treaty of Paris entered into force on April 11, 1899, (c) after WWII in the Pacific, the SFPT entered into force on April 28, 1952.
The following Chart gives the dates for the military occupation of Puerto Rico, the Philippines, Guam, and Cuba.  Point A is the beginning of the belligerent occupation Point B is the coming into force of the peace treaty, and Point C is the end of US military government jurisdiction. 
	Relevant Dates

	
	Point A
	Point B
	Point C

	Puerto Rico
	Aug. 12, 1898
	April 11, 1899
	May 1, 1900

	Philippines
	Aug. 14, 1898
	April 11, 1899
	July 4, 1901

	Guam
	June 21, 1898
	April 11, 1899
	July 1, 1950

	Cuba
	July 17, 1898
	April 11, 1899
	May 20, 1920


Customary Law and the ROC on Taiwan 
Many people claim that the Republic of China is the legal government of Taiwan based on the provisions of the following legal (or quasi-legal) announcements, documents, and/or doctrines. 

(1) Abrogation of all treaties, conventions, agreements, and contracts regarding relations between China and Japan (including the Treaty of Shimonoseki) by the ROC government in 1937, 

(2) Cairo Declaration of Dec. 1, 1943, 

(3) Potsdam Proclamation of July 26, 1945, 

(4) Japanese Surrender Documents of Sept. 2, 1945,
(5) Treaty of Taipei (Sino-Japanese Peace Treaty) of Aug. 5, 1952. 

A comprehensive overview is offered as follows. 

In regard to the 1895 Sino-Japanese Peace Treaty, once the obligations of territorial cession were fulfilled via Article 2, that clause of the treaty itself became inactive. In other words, to the extent that the particular provisions in the 1895 Treaty regarding the cession of Taiwan had been fulfilled by the Qing, any portion of the Treaty which could be nullified as a consequence of the war against Japan which (arguably) began in July 1937, or the abrogation of the 1895 Treaty itself at some date, etc. would have to be limited to those provisions which had not yet been fulfilled in their entirety. The cession provision which had already been carried out was no longer active and therefore could no longer be subjected to nullification or any sort of retro-active cancellation. 

With respect to the Cairo Declaration and the Potsdam Proclamation, it is significant to note that in the post-Napoleonic period there is no international precedent to show that a "Declaration" or "Proclamation" has the international force of law to transfer the sovereignty of a geographic area from one government to another. Nor is there any precedent to say that the specifications of Surrender Documents have any such force of law between nations. 

In regard to the Treaty of Taipei (which came into force on Aug. 5, 1952), Article 2 of the Treaty merely acknowledged Article 2(b) of the SFPT, stating: "It is recognized that under Article 2" of the SFPT "Japan has renounced all right, title and claim to Taiwan (Formosa) and Penghu (the Pescadores)." Indeed, upon the coming into force of the Treaty of Taipei on Aug. 5, 1952, the SFPT had already been in force over three months, hence Japan was no longer holding the territorial title to Formosa and the Pescadores at that time. Obviously, in August 1952 Japan could not make any specifications regarding the disposition of territory which it no longer possessed. 

Territorial Cession is Accomplished by Treaty 

Customary international law in the post-1830 period has clearly established that territorial cession is accomplished by treaty. Relevant examples are too numerous to mention. In the history of the United States, for example, all territorial cessions were done via the specifications of a treaty, including the following well-known examples: 

Louisiana, 1803                  Alaska, 1867 

Florida, 1821                    Guam, 1899
California, 1848                  Puerto Rico, 1899 

Gadsden Purchase, 1853           Virgin Islands, 1917           etc. 

Additional International Law Doctrines 
International law doctrines such as irredentism, postliminium, prescription, terra sine domino, terra nullius, uti possidetis, etc., are often used to justify the legitimacy of the Republic of China on Taiwan. An overview of these doctrines is provided as follows. 


irredentism: claiming a right to territories belonging to another state on the grounds of common ethnicity and/or prior historical possession, actual or alleged. 

Comments: Technically speaking, "irredentism" is a doctrine from the sphere of identity politics, cultural & ethnic studies, and political geography. It is not a legal doctrine per se, and hence carries little or no weight in discussing legal claims on territory.

postliminium: the right by virtue of which persons and things taken by an enemy in war are restored to their former state when coming again under the power of the nation to which they belonged. 

Comments: The transfer of the title of territory by treaty is an internationally recognized valid method for transmission and reassignment of "ownership." Regardless of the future outbreak of war between the affected parties, or the military occupation of each other's countries, international law does not recognize any claim to "retroactive reversion of title" to previously ceded territory, and the doctrine of "postliminium" cannot be invoked under such circumstances.

prescription: (1) the process of acquiring title to property by reason of uninterrupted possession of specified duration, (2) acquisition of ownership or other real rights in movables or immovables by continuous, uninterrupted, peaceable, public, and unequivocal possession for a period of time. 

Comments: Certain countries with a long history have obtained title to their lands based on "prescription." However, Taiwan was a territorial cession in Article 2 of the 1895 Treaty of Shimonoseki, and again in Article 2(b) of the 1952 San Francisco Peace Treaty (SFPT).  For a territorial cession in a peace treaty, there must be a clear transfer of territorial title in order to be recognized as valid. The doctrine of "prescription" cannot be invoked under such conditions. This analysis is fully confirmed when we recognize that October 25, 1945, was the beginning of the military occupation of Taiwan, and international law specifies that "military occupation does not transfer sovereignty."

terra sine domino: [spoken of populated territory] "land without master," land with no central government, abandoned territory. 

Comments: Taiwan was Japanese territory up until April 28, 1952. There is no basis under international law to say that by 1949 Taiwan had already become "terra sine domino," and was thus subject to casual annexation by any other country such as the ROC.

terra nullius: [spoken of unpopulated territory] uninhabited islands or lands. 

Comments: In late 1945, Taiwan had a population of approximately six million, and could certainly not be claimed under the doctrine of "terra nullius."

uti possidetis: a principle that recognizes a peace treaty between parties as vesting each with the territory and property under its control unless otherwise stipulated. (Latin: uti possidetis, ita possideatis -- "as you possess, so may you continue to possess.") 

Comments: This principle is not applicable to a discussion of Taiwan's international legal status after WWII because (1) the Republic of China was not a party to the SFPT, in which Japan ceded Taiwan, (2) October 25, 1945, only marks the beginning of the military occupation of Taiwan, and the Republic of China (founded in 1912) had never held legal possession of "Formosa and the Pescadores" at any time before the coming into effect of the peace treaty. (3) Furthermore, Article 21 of the SFPT clearly stipulates the benefits to which "China" is entitled under the treaty, and "Formosa and the Pescadores" are not included.
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